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ORE chan twelve years have elapſed ſince 
4 1 formed the deſign of making à general 
digeſt of the law concerning elections, and began 
to collect materials. Whether it may ever be 
compleated depends, in ſome degree, upon the 
reception this volume meets with from the pub- 
lic, but more upon ather circumſtances, equally 
out of my controul. It was my intention to haye 


prefixed, by way of introduction, an hiſtorical 
inquiry into the tenures and ſituation of the free- 


holders of England, and the ſuitors at the county 
court, from the earlieſt traces of their hiſtory, in 
the times of our Saxon anceſtors, to the paſſing 
of that ſtatute (8 Hen. VI. c. 7. ) which intro- 
duced the preſent ſyſtem of repreſentation for 
counties ; but it would have ſwelled this publi- 


cation to an immoderate ſize, for which reaſon 


I have omitted i it, and alſo ſome obſervations on 
ae writ of ſummons, its iſuing, carriage, and 
A 2 return. 
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return. My object now is confined to the quali- 
fications and diſqualifications of the electors, and 
the duty and authority of the ſheriff from the 
inſtant he receives the writ, till the election 


is concluded, and he is called upon to make the 


return. As it is not impoſſible that my original 
plan may be reſumed at ſome future period, free 
uſe has been made of the caſes on borough elec- 
tions, to elucidate the general law, and to eſta- 
bliſh the principles on which it muſt be founded. 
Hence the whole chapter upon the perſonal diſ- 


qualifications of voters, and great part of that 


upon the proceedings of the ſheriff at the election, 


particularly concerning /crutinies, will be found 


equally uſeful at elections for boroughs as for 
counties. 

The outline of the work is ſimply this: under 
each diviſion I have given the hiſtory, as well as 
the preſent ſtate of the law, and in general the 
modern practice will be found at the concluſion 
of each reſpective head. Feeling no prejudice 
in ſupport of any eſtabliſhed ſyſtem, I have paid 
little regard to the commentaries of others ; but 
have reſorted, with unremitting induſtry, to the 
original authorities, and endeavoured to deduce 
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the law from the fountain-head. I have, how- 
ever, acted fairly by my readers, and, upon all 


occaſions, given them the authorities o both 
fides. It is for them to judge how far my obſer- 
vations are well founded ; they may diſpute the 


concluſions I have drawn from the premiſes here 
laid down, or take that for the rule which I have 
conſidered as the exception. At all events, I 


fatter myſelf that this publication, as a mere re- 


pertory of caſes, may ſave ſome trouble to the 


profeſſion, be a convenient companion at a poll, 


and perhaps not wholly without its uſe on the 
table of a committee. The ſtatutes cited are 
generally given in the very words of the ſtatute- 
book, and the caſes carefully examined with the 
original Journals and Reports. I am ſenſible 
that the accuracy of ſuch a work muſt ſtamp its 
value in the public eſtimation. 

I take this opportunity of. expreſſing my ac- 
knowledgments to the profeſſion in general, for 
the liberality with which every individual to 
whom I have had recourſe has favoured me with 
information. But to the ſecond volume of Mr. 
Luders's caſes on controverted elections, I have 
been under peculiar obligations, It contains a 
report 
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report of the only caſe of a county election (Bed- 
fordſhire) which has yet been fully inveſtigated 
by a ſelect committee appointed under Mr. 
Grenville's Act. And the number of important 
points, particularly on the aſſeſſment of free- 
holders, there agitated, and the accuracy with 
which they are reported, render it a moſt valuable 
acquiſition to the code of election law. 

Many caſes that occurred before the Bedford- 
ſhire committee are cited by the names of the 


perſons whoſe votes were in diſpute. The re- 


ſolves of the Glouceſterſhire committee, in the 
year 1777, are referred to by the word © Glou- 
« ceſter,” in the margin; and it is hardly neceſ- 
fary to add, that “ 1 Dougl. 2 Dougl.” &c. 
ſignify the different volumes of Mr. Douglas's 


excellent reports of caſes on controverted elec- 
tions. 


It is proper to apprize my readers, that the bill 


alluded to in the note at page 287, as then de- 
pending in - parliament, after having paſſed the 
Houſe of Commons, was loſt upon a diviſion in 
the Houſe of Lords, and of courſe the 25 Geo. 
III. c. 84, has undergone no alteration. The 
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inconveniences to be apprehended from this act 
are certainly not very light ones. The duration 
of polls is limited to fifteen days, yet, at moſt 
popular elections, it is left in the power ↄf any 
candidate, or his friends, by inſiſting on the im- 
poſition of the ſeveral oaths, totally to preclude 
a poſſibility of taking all the votes within that 
time. At the expiration, however, of fifreen 
days the return muſt be made: if the preſiding 
officer returns the candidate who has a majority 
on the unfiniſned poll, it can hardly be ſuppoſed 
that he will be allowed to ſit, and if the election 
is avoided the conſequence is a freſh ſcene of 
riot and confuſion, -a new poll protracted to the 
laſt moment, and another void election. In this 
way a populous diſtrict may remain unrepreſented 
during a whole parliament, unleſs, wearied out 
with trouble and expence, ſome of the candidates 


retire, and the majority of electors yield to the 
perſeverance of their leſs numerous opponents. 


The act of the 20th Geo. III. c. 17. may be 


ſeen at large at page 113 ; but, the form of aſ- 
ſeſſment preſcribed by that act, and thereunto 


annexed, denoting that the names both of the 


Proprietor and of the occupier ought to be ſpe- 
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cified—and doubts having ariſen, whether, if 
ſuch form was not ſtrictly purſued, the ſuffrage 
of the perſon claiming to vote was admiſſible— 
an act has paſſed in the ſeſſion of parliament juſt 
concluded (3oth Geo. III. c. ) which received 
the royal aſſent on the very day of prorogation. 
This laſt-mentioned ſtatute, reciting the 20th 
Geo. III. c. 17. and the 22d Geo. III. c. 31. 
concerning the voters for Cricklade, and that 
doubts had ariſen, whether the form of the 


aſſeſiment to the firſt-recited act annexed ought 


not in all caſes to be ſtrictly obſerved, enacts “, 
« That nothing in the ſaid acts contained ſhall 
* extend, or be conſtrued to extend, to prevent 


cc any perſon from voting at any election of a 


cc knight or knights of a ſhire to ſerve in parlia- 
ce ment, within that part of Great Britain called 
« England, or the principality of Wales, or at 


e any election of a burgeſs or burgeſſes to ſerve 


&« in parliament for the borough of Cricklade, 
ec in the county of Wilts, for or in reſpe& of 


* This act is taken from the copies printed by order 
both of the Houſe of Lords and Houſe of Commons. . 
originated in the latter, and was ſent back (as I am in- 
formed) without amendments. 
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any meſſuages, lands, or tenements, which 
have been charged or aſſeſſed, for ſix calendar 
months next before ſuch election, towards 
ſome aid granted or to be granted to his 
Majeſty, his heirs or ſucceſſors, by a land- 
tax, in the name of the perſon claiming to 
vote, or for or in reſpect of any meſſuages, 
lands, or tenements, to which the perſon ſo 
claiming to vote ſhall have become entitled 
by deſcent, marriage, marriage-ſettlement, 
deviſe, promotion to any benefice in a church, 
or promotion to any office, within twelve 
calendar months next before ſuch election, 


and which meſſuages, lands, or tenements 


ſhall have been within two years next before 
ſuch election charged or aſſeſſed to the land- 
tax, in the name of the perſon or perſons by 


or through whom ſuch perſon ſo claiming to 


vote ſhall derive his title to ſuch meſſuages, 
lands, or tenements, or of ſome predeceſſor 
of ſuch perſon ſo claiming to vote, although 
the name of the tenant or tenants actually 
occupying ſuch meſſuages, lands, or tene- 


ments, ſhall not be inſerted in ſuch aſſrſſ- 
a „ ment, 


Poſt, pa. 126. 
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ment, according to the form of aſſeſſment to 
the ſaid firſt-recited act annexed. , 

ce And that nothing in the ſaid acts contained 
ſhall extend, or be conſtrued to extend, to 
prevent any perſon from voting at any ſuch 
election of a knight or knights of any ſhire, 
or of a burgeſs or burgeſſes for the ſaid, bo- 
rough of Cricklade, for or in reſpect of any 
meſſuages, lands, or tenements, which have 
been charged or aſſeſſed, for ſix calendar 
months next before ſuch election, towards 
ſome aid granted or to be granted to his 
Majeſty, his heirs or ſucceſſors, by a land- 
tax, in the name of a tenant or tenants actu- 
ally occupying the ſame at the time of ſuch 
aſſeſſment being made, although the name 


of the perſon ſo claiming to vote, or the 


perſon or perſons by or through whom 
ſuch perſon ſo claiming to vote derives his 
title, or of the predeceſſor of the perſon ſo 


claiming to vote, ſhall not be inſerted in the 


aſſeſſment, according to the form of the aſ- 


ſeſſment to the ſaid firſt-recited act annex- 
ed.” | 


In the Bedfordſhire committee it was reſolved, 


that 
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chat the ſchedule above-mentioned need not be 

ſtrictly purſued in the aſſeſſment of voters; and 

with reſpect to the particular point now ſettled Pot, pa. 132. 
by this act, the Bedfordſhire committee had 

adopted one rule of conſtruction of the aſſeſſ- 

ment act, and the Buckinghamſhire and Crick- 

lade committees another, 


* Inner Temple, 
| June 11, 1790. , 
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line 4—for gentlemen, read great men. 
— 20—after Second, inſert (18 Geo. II. c. 18 / 11.) 
— 17—after . inſert 7. 
— 28, 9—for to have, read had. 
17—for doto, read dote. 
18—after -a&ed, inſert by 7 & 8 V. III. c. 25. / 7. 
17—after diſputed, inſert but. 
24, 25—for that act, read the act of George II. 
2 5—after By, inſert 18 Geo. II. c. 18. 
25—for 700, read 481. 
27—for nearly 400, read 440. 
15—for 1698, read 1695. 
7—dele in the ſame year. 
19—after 24, inſert /. 9. 
— $8—after poll, inſert for a county. 
— 15—dele to. 
— 7, 8.— for will not, read has been held not to. 
— 17—for 1780, read 1777. 
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Caſe of the Twelve Burgeſſes of 71 
Marlow. See Great Marlow. 

Marſhall, Caſe of Joſeph — - 3 
Martin, Caſe of George - - 281 
Meredith*s Charity — — — 193 
Mere weather, Caſe of H. - i» I 32 
Merionethſhire, 23 Oct. 1702 - — 436 
Metivier, Aſſignees of, againſt Deviſme 108 
Middleſex, 8 8 10 Dec. 1768 - 370, 372 
— — 17 Feb. 1769 - - 365 
— - 7 April, 1709 - . 
1784 a - 207 
Milborne Port, 1774 - — 5 125 

Miller v. Seare, and others — 31 3) note * 
Mitchell, 1784. - - 392 
Meoenmouthſhirg, - 7 July, 1625 - 248 
— — 16 July, 1660 — — 243 
23 Oct. 1702 - 428 
Montgomery, 17 Jan. 1705-6 - - 4253 
Montgomeryſhire, 23 Oct. 1702 - 428 
Munday, Caſe of James — — 128 
Myers, Caſe of Charles - - 172 

N. 

Netherſole, Caſe: of Rev. W. P, - 138 
Newcaſtle under Line, 9 April, 1624 2.38 
New Shoreham, 17 Dec. 1770 - — 32 
— 14 Feb. 1771 — 339 
New Windſor, 14 May, 1689 - - 395 
— 14 April, 1715 - 194. 
Noble, Caſe of John — - — 290 
Norfolk, 3 Nov. 1586 — - -. 1 
| Norfolk, 


— 


_ — CCC — — —-—t— 


Names of Caſes reported or cited, 


Norfolk, 22 April 1679 - - 442 
Northampton, 26 April 1662 = - 381 
- 26 April 1664 - — 176 
Northunberland, 28 Hen. VI. - +... 
Norwich, 12 March 1701 - 179 
—— 6 Dec. 1705 — - - 13 

Nottinghamſhire, 23 Oct. 1702 . 42 
O. 

Odell, Caſe of William - - 277 
Old Sarum, 11 Dec. 1705 - - 207, 3I5 
Oliver, Caſe of John - =_ - 272 
Oxford, county, 18 Nov. 1754 - 430 
| — 7 - - 95 
25 Feb. 1755 - 158 
— 11 and 15 March 1755 — 73 
15 April 1755 „ 

—ͤ— 11% 8 
Oxford, Univerſity, 1 March 1625 — 309 
— — 17 March 1625 = — 408 

P. ä 
Paine, Caſe of William — — 134 
Palmer, Caſe of Daniel - - - 279 
Parry, Cafe of William - - 66 
Pedder, Caſe of Richard < - * 4623 
Pedley, ex parte - 313, note “. 
Pembrokeſhire, 9 March 1767 - 327 
— — lo Nov. 1768 " - 382 
ww 229 - 9, 228 
22 Feb. 1770 = = 869, 347 
Perkins, Caſe of — 27 

Petersfield, 9 May 1727 = - 101, 108 
Phillips, Caſe of Nathaniel — — 83 
Pincard, Caſe of Edward — 3 1 
| Pinnegar, Caſe of * and Brome * 140 
Pontefract, — - - - 383 

— 22 March 1715 — - 213. 
— 24 Nov. 1768 — - — 380 
Preſton, 20 June 1660 - 237 
R. Reading, 


Names of Caſes reported or cited, 


R. 
W 24 Nov. 1699 — 335, 419 
| 2 Dec. 1708 - - - I 
4 Dec. 1708 - - 184 
| Ravens s Charity, Caſe of - - 194 


Retford. See Eaſt Retford. | 
* Caſe of the Rev. Decimus = - 271 


Roberts, Caſe of Hugh - - 339 
] Rutland, 20 Jan. 1710 - - 345 
L Ryman, Caſe of Edward - - I45 
8. 
i St. Ives, 8 Nec. 1702 - - 302 
| St. John's Hoſpital at Bedford, Caſe of - 192 
Sacrament-money, Caſe of - 177, 185 
Sandwich, 31 Oct. 1690 — - 168, 452 
Sarjent v. Milward = — — 328 
Sarum. See Old Sarum 
Saunders's Charity - — - 183 
Scarborough, 21 June 1660 - - 402 
Sharman, Caſe of Richard - - 61 
Shepherd, Caſe of Thomas 7 - 0 
Shrewſbury, 20 Dec. 1709 - — 179 
Smith's Charity — — — — 194 
Smith's Charity, Henry Cl - 195 
Smith, Caſe of James - - 65, 353 
Smith, Caſe of John - = - 153 
Smith, Caſe of Thomas — — - 135 
Smith, Caſe of William - 4 67 
Stanyan, Caſe of Richard - - 142 
Strange, Caſe of Robert — — 172 
Stringer, Caſe of Richard - 9 93 
Southampton, 17 March 1695 34 T 
— 3 April 1735 - 158, 300 
Southwark, 2 March 1623 - - 237 
-— 26 June 1661 — 244 
— — 27 Dec. 1695 5 
— 7 Feb. 1711 — 419 
-- 25 May and 25 June 1 1714 | Wy 
een, 4+ 345 


Names of Caſes reported or cited. 


Southwell, Caſe of John - - 98 
Stamford, 8 March 1733 - - 179 
Stackman's Charity, — - * x90 
Dr. Stone's Caſe - - — - 7 
Stothard, Caſe of William * — 30 

Sudbury, 1780 - - 13, 173, 183, 221, 415 
Suffolk, 1 April 1690 — — 108 


Surrey, 16 Jan. 1695 — — 53 00 
Suſſes, 1 Edw. 111.5 OM — 1 8 
Sylveſter, Caſe of Paul 3 - — 61 
2 85 
Tanſley, Caſe of J. - - 97, 133 
Taviſtock, 8 Dec. 1691 - 49, 163, 246 
Taunton, -28 July 1715 - - 178 
w—— 7 Aug. 1715 - - 182 
Taylor, Caſe of ſames - - Bo 
Taylor, Caſe of R. - - 353 
Thomas, Caſe of Samuel! — 
Tiverton, 1 Dec. 1710 - — 390 
Town Charity, Caſe of - - - 
Tregony, 5 March 1695 = =- 205, 34 
*Furner's Charity, Caſe of - - 193 
Turner, Caſe of Henry — — - 59 
Turner, Caſe of Philip - - - 81 
V. 

Vernon, junior, Cafe of Joln = - 134 
Virgo, Caſe of William - — 190 
W. 5 
Magſtaffe, Caſe of Henry 3 — 127 
Wallingford, 15 Dec. 1709 — 179, 244 
Wareham, 22 Dec. 1690, „ „ | 
— — 19 Jan. 1747 - WP; — 1.11 
Warwickſhire, 2 Dec. 1640 - — 237 
Melborn's Charity, Caſe of - - 181 
Wendover, 22 New: 1702 2585, Ma, aao 

Weſtbury, June 1715, - — — 
16 March 1747 — — 194 
Weſtminſter, 26 June 1661 - - -245 


-- f ———̃ñ̃ — ⏑ — * 


Names of Caſes reported or ci ted. 
Weſtminſter, 22 Dec. 1698 - - 158 


—— 16 Dec. 1708 - - 295 
——— 6 Nov. 1722 - - 378 
— 22 Dec. 1741, 3 
1749 - » 7 443 
—  - - - - 432 
Wetherell v. Hall - 92 
Weymouth and Melcombe Regis, 3 June 1714 - 104 
Whadley, Caſe of the Rev. Edmund — 13 
Wheatly's Gift, Sir Thomas = — 178 
Whitchurch, 21 Dec. 1708 — — 101 
White's Gift, Sir Thomas — — 177 
Whittall,. Caſe of Thomas — — 141 
Willan, Caſe of the Rev. Robert 3 
Wilſon, Caſe of ſames = 203 


Winchelſea, 18 March 1623 = 2735 292, 
Windſor. See New Windſor. NE NE 


Wiltſhire, 8 Edw. II. — — 
— 6 March 12 3 — — 
Wilton, 17 March 1 — — 
Wittenſtall, Caſe of ks and Henry 
Worceſter, 7 Feb. 1693 8 
*. 
Vork, 16 Dec. 1698 — — — 416 
Yorkſhire, 2 Hen. V. — - 162 
— 22 June and 5 July 1625 +; > 0 
- 4 July 1625 - 236, 244, 248 
— — 17 April 1628 — 275 
— 9 March 1735 - 8 303 
— — 16 Jan. 1735 3 — — 171 
— — 22 April 1736 — 79, 158 
— 26 Feb. 1738 . 314, note. 
— — - - - I2 


LIST 


xxvi . 


5 


STATUTES 


Copied, abſtracted, or cited. 


15 Edw. I. c. q. p. 165 
7 Hen. IV. c. 15. 20 
de — 232 
1 Hen. V. ſt. 2. c. 3. 62 
8 Hen. VI. c. 7. 17, 22, 23 
10 Hen. VI. c. 2. 22, 24 
23 Hen. VI. c. 14. 2.32 

—— . 2. 231 


1 Will. & Mary, c. 18. 210 
7&8 Will. III. c. 7. ſ. 1. 301 


c. 25.1.3. 9 


e _ — 


265 
268 
267 


| 


7 


256 


il 


. 69,99 + 


ſ. 
ſ. 
ſ. 
l. 
{, 
ſ. 
.. 
ſ, 
— . 
f. 


2 S S 


e. 34. 212 


10 & II W. III. c. 7. 426 
6 Ann. c. 23. . 13. 212 


7 Ann. c. 5. 5 156 
9 Ann. 925 ſ. 5,7, & 9. 366 


Lunatics. 

Reſidence of Electors. 
Proclamation, Election. 
Equitable Freeholds. 
Reſidence of Electors. 
Reſidence of Electors. 
Electors muſt be preſent, 
Hour of election. 


Toleration of Sectaries. 
Laſt Determination, 
Time of Election. 
Place of Election. 
Poll. | 

Duty of Poll Clerks. 
Inſpectors. 


by i Frecholders Oath. 


Adjournment. 


Splitting of Freeholds. 


2 Copy of Poll. 


Infants. 
Mortgage. 


Oaths of Allegiance 2nd 


Supremacy. 


Quakers. 


Scr utiny, 


Quakers. 
Oath of Abjuration. 
Naturalization. 


Candidates Oath. 
to Ann. 


10 Ann, c. 23. 


_ 
T 


OWH ay = 


a 
* 


| | 
0-77 24 24.9% 2 gh 9 2 9h 


12 Ann. ſt. 1. 


1 Geo. ſt, 2. e. T3. f. 1. 


8 Geo. 0 iy 7 
11 Geo, I. c. 18. 


Lift of Statutes, 


xxvii 


76 Clergy. 
106 Fraudulent Conveyances. 
87 Annual Value aſſeſſed. 
109 Fraudulent Conve yances. 
286 Frecholders Oath. 
268 Duty of Poll Clerks. 
450 Poll Books. 
12 Yorkſhire, Cheſhire, 
268 Duty of Poll Clerks. 
287 Quakers, Freeholders Oath. 
76 Clergy. 
87 Annual Value. Aſſeſſment, 


290) Oaths of Allegiance, Supre- 
2.92 macy, and Abjuration. 

296 Quakers. Oath of Abjuration. 
413 Scrutiny, London, 


— ſ. 4. 418 London. 
8 —— {,14 184 London. 
2 Geo. II. c. 24. ſ. 1. 298 Bribery Oath, 
— —— . 2. 299 Bribery Oath. 
—— ſ. 3. 232 Proceedings at Election. 
— — f. 4. 302 Laſt Determination. 
i {. 6, hd ; Perjury. Bribery. 
— . 9. 232 Election. 
4 Geo. II. c. 21. 156, 159 Naturalization. 
13 Geo. II. c. 3. 159 Naturalization. 
18 Geo, II. c. 18. ſ. 1. 109 Fraudulent Conveyances. 
— — f. 1. 163 Infants, 
2. 287 Freeholders Oath. 
— ſ. 2. 77 Clergy. 
= — 1.2. 89 Annual Value. 
— . 2. 112 Aſſeſſment. 
ſ. 3. 43 Public Officers. 
— . 3. 112 Aſſeſſment. 
— — . 4. 113 Aſſeſſment. 
— — . 4. 302 Laſt Determination. 


— nn ee —__— . 5. 


25, 86 þ Freehold Qualification. 


91, 107, & 109 


18 Geo, 


— 


xxviii Lift of Statutes, 


18 Geo. II. c. 18. ſ. 5, 282 Polling twice. 

— . 6. 96 Taxes. Annual Value. 
———, 11 Booths. 

— ſ. 7. 266 Poll Clerks. 

. — —.8. 270 Polling in Booths. 

— — . 9. 267 Checque Books. 

{. 10. 10 Time of Election. 


—— — 


20 Geo. II. c. 3. 201 Window Tax. 
22 Geo. II. c. 36. 214 Moravians. 
31. Geo. II. c. 14 f. 1. 31,37 Copyholders. ; 
3 Geo. III. c. 24. 145 Regiſtering Annuities. 
6 Geo. III. c. 5. ſ. 1. 292 Oath of Abjuration. 
13 Geo. III. c. 21. 157 Naturalization. 
— c. 58. 22 Reſidence of Electors. 
18 Geo. III. c. 3 ſ. 25 175 Militia Men. 
20 Geo. III. c. 1. 228 Place of Election. 
— . 17. 78 Clergy. 
— 113 Aﬀellment. 
22 Geo. III. c. 41. 197 Revenue Officers. 
25 Geo. III. c. 84. 447 Scrutiny. 


—— preamble 266 Poll Clerks. 

. 1. 325 Poll. 

Ny Cloſing the Poll. 
Majority declared. 


Scrutiny. 


38. 

439» 446 

. 2. 420 Scrutiny. 

—— . 3. 263 Poll. 
4. 


11 Time of EleQion. 


6. 420 Scrutiny, 

7. 421 Scrutiny. 

16. 257 Adjournment. 
15. 203 Poſt-Horſe Tax. 


— 2 nad — 


27 Geo. III. c. 26. 


238 Geo. III. c. 36. 95 Mortgage. 


124 Aſſeſſment. 


28 Geo, i c. 52. 4 5 8 Ke. Lag Determination. 


30 Geo. III "I Preface, Form of Aſſeſſment. 


FORM 


OF THE 


WRIT OF SUMMONS. 


J 


As the Writ of Summons will be often referred 
to in the ſubſequent pages, I have inſerted 
it here at length, as given by Mr. Douglas, 1 Doug!, 
from the original in the office of the Clerk F "o_” 
of the Crown, 1 


«© A EORGE the Third, by the grace of Writ of Sum- 
*& N% God, of Great Britain, France, and ID , 
Ireland, King, Defender of the Faith, and fo 
e forth, to the ſheriff of the county of Oxford, 
* greeting. Whereas, by the advice and aſſent 
of our council, for certain arduous and urgent 
affairs concerning us, the ſtate, and defence 
.* of our kingdom of Great Britain, and the 
church, we have ordered a certain parliameht 
(11043 © B * to 


2 


Writ of Sum- 
mons, 


6 


A 
A 


Form of the Writ of Summons. 


to be holden at our City of Weſtminſter, o on 
the twenty-ninth day of November next en- 
ſuing, and there to treat and have conference 
with the prelates, gentlemen, and peers of our 
realm; we command and ſtrictly injoin you, 
that (proclamation being made of the day and 
place aforeſaid, in your next county court to 
be holden after the receipt of this our writ ) two 
knights of the moſt fit and diſcreet of the ſaid 
county, girt with ſwords, and of the univerſity 
of Oxford two burgeſſes, and of every city of 
that county, two citizens, and of every bo- 
rough in the ſame county, two burgeſſes, of 
the moſt ſufficient and diſcreet, freely and indif- 


ferently, by thoſe who at ſuch proclamation ſhall 


be preſent, according to the form of the ſtatutes 
in that caſe made and provided, you cauſe to be 
elefied; and the names of thoſe knights, citi- 
zens, and burgeſles ſo to be elected (whether 
they be preſent or abſent) you cauſe to be in- 
ſerted 1h certain indentures, to be thereupon 


made between you and thoſe who ſhall be pre- 


ſent at ſuch election; and them, at the day and 
place. aforeſaid, you cauſe to come, in ſuch 
manner that the ſaid knights, for themſelves 
and the commonalty of the ſame county, and 


the ſaid citizens and burgeſſes, for themſelves 


and the commonalty of the ſaid univerſity, 
n and * reſpectively, may have 
e & from 


Form of the Writ uf Summons. : 2 
* from them full and ſufficient power to do and writ of Sum- 
* conſent to thoſe things which then and there, mons. 
ce by the common council of our ſaid kingdom Rep 
ce (by the bleſſing of God) ſhall happen to be or- - 
& dained upon the aforeſaid affairs, ſo that for 
« want of ſuch power, or through an improvi- 
« dent election of the ſaid knights, citizens, or 
« burgeſles, the aforeſaid affairs may in no wiſe . 
& remain unfiniſhed ; willing nevertheleſs, that 
te neither you, nor any other ſheriff of this our 
& ſaid kingdom, be in anywiſe elected, and 
that the election in your full county ſo to be made 
te diftintly and openly, under your ſeal, and the 
« ſeals of thoſe who ſhall be preſent at ſuch elec- 
ce tion, you do certify to us in our chancery, at the 
ce day and place aforeſaid, without delay, re- 
*© mitting to us one part of the aforeſaid inden- | 
ce tures annexed to theſe preſents, together with | 
ee this writ. Witneſs ourſelf at Weſtminſter, the 
c firſt day of October, in the fourteenth year of 
6 our reign.” | 
The writs of ſummons are all in this form, ex- 
cept that irſ thoſe to the ſheriffs of Oxfordſhire 
and Cambridgeſhire any are the clauſes for the 


election of burgeſſes for the reſpective univer- 
ſities. | 9 


K — — RRC TT — — 


Notice of 


. &c. 
Sheri muſt 
indorſe re- 
ceipt. 
Sheriff mi- 


niſterial. 
x Whatel, 


P- 332» 


The Duty of the Sheri Ch. 1. 


„ 


er THE SHERIFF'S DUTY. AFTER RECEIPT OF 


THE WRIT, AND BEFORE THE ELECTION. 


HE. writ of ſummons being delivered to 
the ſheriff, it is required by the ſtatute of 
7 and 8 Will. III. c. 25. f. 1. that © he ſhall, upon 


the back thereof, indorſe the day he received 
« the ſame.” In the execution of the king's 
commands, thus notified to him under the great 


ſeal, he acts but as a miniſterial officer; he 1 is not 


to judge of the legality or illegality of the writ, 


the great ſeal is a ſufficient warrant, and obliges 


him to the execution of it; © nor is he liable to 
e be queſtioned for the ſame, although the writ 
« be not according to law, whereof he is not the 


« judge.“ 

As the attendance of the ſuitors was formerly 
rigorouſly exacted, they would be aſſembled of 
courſe at every county court, and the ſheriff was 
not bound to give any previous notice of the 

buſineſs 


8 4 * * . — 


Ch. 1. 7 before * the Election. 
buſineſs that might « come before them. Therefore 
all that the writ "required was, that he ſhould, in 


. 


Notice of | 
Election „Kc. 


che next county court to be holden after his receipt \ 


of the writ, make the proclamation therein men- 
tioned, and proceed to the election. It appears 
from Whitelocke, that it had been made a queſ- 
tion, whether any previous notice was neceſſary; 
and he ſhews from the words of the writ, that the 
proclamation was to be, not of the day and place 
of election, but of the day and place of holding 
the parliament. But after the ſuitors were grown 
remiſs in the performance of their ſervices, and 
the county courts were deſerted by the higher 
ranks of freeholders, it became uſual for the 
ſheriff (or rather his under- ſheriff), when circum- 
ſtances permitted, to make out his warrant to the 
bailiff of every hundred, for ſummoning the free- 
holders within his diſtrict to attend at the next 
county court, to proceed to the election; or, if 
any quarter ſeſſions of the peace, or other public 
meeting, fell between the receipt of the writ and 
the next county court, the ſheriff might there give 
public notice to the freeholders. 

The writ requires the election to be made © in 
« your next county court “ to be holden after 
« this our writ,” it might therefore happen 

that 


The county court is to be held, in every county, upon a day 
certain in every month, by the ſtatute of 9 Hen. III. c. 35. 
B 3 80 


1 Whitel. 
P. 354 


Dalton's 
Sheriff, 


P-. 331. 


— Sy Es Cs Rs O_o 


Notice of 
Election, Ec. 


1 Whitel, 
P- 355 


Dewes's 
Journ. p. 393. 


Dalton , P- 
495* 


The Duty of the Sheriff Ch, 1. 


that the election might come on fo ſoon, after 
the receipt of the writ, as to render it impaſſible 
for the ſheriff to give any notice whatever to the 
frecholders, except that of the proclamation be- 
fore-mentioned, made at the county court in 
which the election took place. And, until the 
ſtatute of the 7 and 8 W. III. c. 25. ſ. 3. which 
will be cited preſently, was paſſed, if the ſheriff 
received the writ on be ſame day on which he was 
to hold a county court, he was bound even at 
that court to proceed to the election. In the 
county of Eſſex, in Charles the IId's reign, it 
happened that the writ for chooſing knights of 
the ſhire came to the ſheriff during the aſſizes, 
on the day of holding the county court, and, by 
advice of the judges, the election was made with- 
out any previous , proclamation or adjourn- 
ment. 7 


County of Norfolk, 3d November 1586.— 
The ſpeaker informed the Houſe, that the queen 
thought it impertinent in them to meddle 
with the election and return of this county, and 


that ſhe had appointed the lord chancellor and 


So in Wales, by 34 Hen. VIII. c. 26. and the county pa- 
latine of Cheſter, by 33 H. VIII. c. 13. The reaſon of their 
being held every month, and on a day certain, was, 
that the writs of exigent might be proclaimed and read 


there. 
the 


: 


Chr, before the Election. 
the judges to determine it. On the gth, not- 


Notice of. 


withſtanding this, the committee made their re- Election, &c, 


port. It appeared that two writs had iſſued, one 
dated the 15th of September, the other the 1 1th 7 
of October; the firſt executed on the 26th of Sep- 
tember, the other on the 24th of October, which 
was after the parliament was to begin. On the 
15th of October the firſt writ and return were 
tendered to the clerk of the crown, but he refuſed 
to receive them; on the 29th of October he re- 
ceived both returns together. The objection to 
the firſt writ was, that no ſummons, or procla- 
mation had been made. The under-ſheriff proved 
that the writ was delivered to the high-ſheriff on 
the Saturday, and he received it on the Sunday, 
and the county day was on the Monday, on which 
day he was bound to execute the writ; ſo that 
he had no time for ſummons, or proclamation, 
That on the Monday all the forms were com- 
plied with, and three thouſand perſons were pre- 
ſent; The committee thought the firſt writ and 
return were in matter and form perfect, and duly 
executed ; the ſecond writ they thought of no 
ayail, and beſides was perilous in time to come, 
as it appointed two others to be choſen; and that 
the member choſen under the firſt writ ought to 
take the oaths, and be allowed; and the Houle 
agreed, | 


B 4 In 


—ͤ —-— ——. 


ourn. p. 396. 


8 


| Notice of 


11 Journ. 


. 481. 


Prynne's Br. 
Perl: 550 


8 0 p. 163. 


2 Journ. 


N 11. 21 


The Duty ef the Sheri Ch. 1. 
In che following caſe, proclamation was made 


Election, &c. in the county court, that the election would 


come on the day after, to which time the court 
was adjourned, 

Kingſton upon Hull, 2d March, 1695.—The 
town of Kingſton upon Hull, with ſome adjacent 
towns, make a county of itſelf, and the election 


ought to be, as in other counties, at the next 


county court after receipt of the writ. The 
county court had been adjourned from the 18th 
to the 21ſt of October, and from the 21ſt to the 
22d, when the writ was delivered to the ſheriff; 
and on that day proclamation was made for the 
election on the next day, when the election was 
made, and the perſons then returned were re- 
ſolved to be duly elected. 
It might happen, that no county court might 
intervene between the receipt of the writ and 
the day for which the Parliament was ſum- 
moned, and againſt which the return was to be 
made, This fell out in the 1ft of Edw. III. as 
to the county of Suffex, and in the 29th of Hen. 
VI. as ta the county of Leiceſter; and in both 
thoſe caſes the ſheriff returned, that-no county 
court was held by him, in his county, after the 
receipt of the writ, and before the day for which 
the Parliament was ſummoned. So it happened 
as to the counties of Cambridge and Caernar- 
yon, in the year 1640. In the laſt caſe the writ 
. Was 


Ch. 1. before the Ele@ion. 9 


was returned with a ard“; and in both caſes Notice of 
warrants for new writs were ordered. Election, &c. 
Prynne obſerves, that if the county court is A 
held but a day or two before the Parliament ſits, 
yet the ſheriff muſt proceed to the election, and 
cites the caſe of Wiltſhire, in the 8th of Ed. II. Prynne's Br. 
So in the caſe of Devonſhire, 28th Hen. VI. the Part. red. 
election and return of the knights of the ſhire e 
were made only two days before the meeting of 
Parliament, in which ſhort ſpace of time they 
could not poſſibly go from Devonſhire to Weſt- 
minſter, and ſo could not attend at the opening 
of the ſeſſion, as the writ required. 
To remedy theſe inconveniences, it was en- 
acted, by the 7th and 8th of Will. III. c. 25. 
ſ. 3. © that if the next county court fell out to 
* be held within ſix days after the receipt of the 
% writ,. or upon the ſame day,” the ſheriffs 
ſhould adjourn the ſame court to ſome convenient 
day, giving ten days notice of the time and 
place of election. But the caſe of the county of 
Pembroke, in 1770, which will be ftated at 
Jength hereafter, ſhews that this ſtatute might be 
evaded. In that county it ſnould ſeem that, by 
cuſtom, the ſheriff might poſtpone the next county 
court after receipt of the writ, to a more diſtant 
day, than that on which it regularly ought to be 
held. In the caſe alluded to, the writ iſſued on 
the 6th of March, and the county court was to 
haxe been held in the regular courſe on Tueſday 
| the 


10 


Notice of 


. The Duty of the Sheriff Ch. 1. 
the 13th, when the writ for the election was 


Elecdion, xc. delivered to the ſheriff; and he, probably, ex- 


pecting it, gave notice on that day (though as 
of the day before) that he would poſtpone that 
court, and hold it on the Tueſday following, the 
20th ; whereby, as he muſt have given ten days 
notice, before he could have proceeded to the 
election, if the court had been held on the 13th, 
he expedited it at leaſt four days; and the elec- 
tion was deemed valid. 

Under the ſtatute of William, where the 
county court happened to be held within ſix days 
after the receipt of the writ, or on the ſame day, 
the ſneriff had the power to delay the election, by 
making a long adjournment; and then, as the 
act directs, giving ten days notice of the elec- 
tion. To obviate the inconveniences which had 
been felt from the exerciſe of this power, it was, 
by a ſubſequent act, paſſed in the reign of George 
the Second, provided, that no ſheriff ſhould, in 
ſuch cafe, * take upon himſelf to adjourn ſuch 
* court for longer than ſixteen days.” The late 
ſtatute of the 25th.of Geo. III. c. 84. has intro- 
duced a material alteration 1a this part of the 
law of Parliament, and has made the election of 


knights of the ſhire no longer to depend upon 


the time when the next county court would be 
held in regular courſe, but requires the ſheriff to 
call a ſpecial county court expreſsly for this pur- 


poſa 
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poſe only; for, by ſection 4, it is enacted, that the Notice of 
ſheriff ſhall, within two days after receipt of the Election, &c. 


Vvrit, * cauſe proclamation to be made, at the place 
« where the enſuing election ought by law to be 


ce holden, of a ſpecial county court to be there 


* holden, for the purpoſe of ſuch election only, on 
ce any day, Sunday excepted, not later from the 
« day of making ſuch proclamation than the 16th 
* day, nor ſooner than the roth day; and that he 
* ſhall proceed in ſuch election, at ſuch ſpecial 
* court, in the ſame manner as if the ſaid election 
ce was to be held at a county court, or at an ad- 


* journed county court, according to the laws 


“e now in being.“ 


If a conteſt is expected, and ſeveral candidates 
have declared themſelves, the 18th of Geo. II. 
c. 18. ſ. *, requires, that, before the election 
comes on, the ſheriff, under- ſheriff, or whom 
he ſhall depute, ſhall erect, © at the expence of 
te the candidates, ſuch number of convenient 
ce booths, or places for taking the poll, as zhe 
ce candidates, or any of them, ſhall, three days at 
&« leaſt before the commencement of the poll, deſire, 
te ſo as the ſame do not exceed the number of 


* This act was at firſt meant to be confined to Yorkſhire 
only, where there had lately been a conteſted election; but, 
by a majority of 178 to 68, it was extended to all the 
counties of England and Wales. 26th Jonuary, 1743. 
#4 Journ. P. 528. 

F* rapes, 
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x rapes, wapentakes, wards, or hundreds, within 
e the ſaid county; and not exceeding, in the 
cc whole, the number of fifteen;” and on the 
moſt public part of each of the ſaid booths, or 
polling places, ſhall be affixed the names of the 
rapes, wapentakes, lathes, wards, or hundreds, 
for which it is allotted. | 

ec And the ſheriff, or under-ſheriff, ſhall alſo 
ce make out a liſt, for each of the ſaid booths or 
“e polling-places reſpectively, of all the ſeveral 
de towns, villages, pariſhes, and hamlets, lying 
« or being wholly or in part in the rape, wapen- 
« take, lathe, ward, or hundred, or in the ſeveral 
e rapes, wapentakes, lathes, wards, or hundreds, 
* for which ſuch booth or polling-place is 
te allotted or deſigned ; and ſhall, upon requeſt 
* made, deliver a true copy thereof to any of the 
c“ candidates, or their agents, who ſhall deſire 
* the ſame, taking for each of the ſaid copies, 
« the ſum of 25s. and no more.” 

This act, which relates to all the counties of 
England and Wales, has virtually repealed the 
6th ſection of the 10 Anne, c. 23, relating to 
the elections of knights of the ſhire' for the 
county of Vork; and the 7th ſection of the ſame 
act, concerning the elections of knights of the 
ſhire for the county of Cheſter. 


The ſheriff, or other returning officer, ought 
or to proſtitute his ſituation, by ſtepping 
aſide 
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aſide from the path of duty, and ſhewing any 
improper or illegal favour to any of the candi- 
dates. Where returning officers, or other per- 
ſons in public characters, have done ſo, they 
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Partiality in 
the Sheriff. 


have drawn upon themſelves the cenſure of 


the Houſe. Thus, in 1705, preparatory to an 
election of members, the mayor of Norwich, 
(where the ſheriffs are the returning officers) 
publiſhed a bye-taw of that corporation, made 
on the 28th of October, 1640, enacting, that 
any one that ſhould give his voice for any man, 
not free to be choſen citizen for the Parliament, 
ſhould forfeit to the uſe of the poor 531. or ſuffer 
impriſonment. The Houſe, on the 6:h of De- 
cember, 1705, reſolved, “ that William Blyth, 
* Eſq. late mayor of the city of Norwich, E 
printing and publiſhing a pretended bye-law, 
© made in the year 1640, contrary to Magna 
% Charta, in order to terrify the electors of the 
« ſaid city from free and impartial voting, in the 
« late election to ſerve in parliament for the 
« ſaid city, is guilty of an illegal and arbitrary 
« proceeding.” 

Sudbury, 1774.—One 3 was, whether 
any formal admiſſion in the books of the corpo- 
ration was neceſſary, in order to give perſons, 
having an inchoate right to their freedom, a 
right to vote. Juſt before the election, the 
mayor (who was the returning officer) had 

| 1000 
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1000 copies of an extract from the Durham act, 


(3 Geo. III. c. 15) containing the clauſe diſqualify- 


ing freemen admitted within the year, and men- 
tioning the penalty of 1001. upon ſuch as ſhould 
preſume to vote; but omitting the clauſe in favour 
of perſons having an inchoate title. He had cauſed 
theſe papers to be diſtributed among the perſons 
claiming to be enrolled; and, upon ſome of 
them taking the alarm, and coming to him, he 
had told them they would be liable to the penalty 
if they voted. The chairman of the commitree, 
when they had ſettled their opinion on the merits, 
but before they reported to the Houſe, ordered 
the mayor to be called in, and publicly repri- 


manded him for this improper conduct. 


Sheriff not 
executing the 
writ, 


10 Journ, 
p- 300. 


When the writ has been delivered to the 
ſheriff, if he was to keep it in his hands un- 
executed, after the time for calling a county court 
was elapſed, upon complaint to the Houſe, he 


would be ordered to attend, and, if he could not 


give a ſufficient reaſon for his conduct, would 
incur the cenſure of the Houſe. 
Dorcheſter, zd December, 1689. —On com- 


palaint that the writ for electing a burgeſs for this 


borough was not executed, it was ordered that 


Mr. Cooper, the late under-ſheriff, and Mr. 


Atwell, the preſent under- ſheriff of the county 


of Dorſet, do attend to-morrow, to give an ac- 
— count 
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count of the reaſon thereof. And on the 4th, 
after they had been examined, it was ordered, 
that the mayor of Dorcheſter ſhould forthwith 
proceed to execute the precept ſent him by the 
late ſheriff, Here the ſheriff, who had iſſued the 
precept, was dead, notwithſtanding which the 
mayor was ordered to proceed to execute it. 
The writ being directed to the deceaſed ſheriff, 
muſt have been returned by his ſucceſſor ; bur, 
from the enſuing caſe, if the ſheriff ſhould die 
after he has received the writ, and before he has 
executed it, it ſhould ſeem that the writ muſt be 
ſuperſeded, and a new one ordered, directed to 
the new ſheriff. 

In the caſe of Glouceſter city, which is a 
county of itſelf, 19th Dec. 1702, Mr. Speaker 
acquainted the Houſe, that he had received a let- 
ter from one of the ſheriffs of Glouceſter, ſtating 
that the other died the ſame day he received the 
new writ for elefting a citizen, &c. and thar, 
by reaſon thereof, and before a new ſheriff was 
choſen, the county court was paſſed without exe- 
cuting the writ, and that he deſired the direction 
of the Houſe; and it was thereupon ordered, 
that the clerk of the crown ſhould make out a 

ſuperſedeas of the ſaid writ, and that Mr. Speaker 
ſhould iflue his warrant to the clerk of the crown 
to make out a new one. 


HAF. 
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' ELECTORS OF KNIGHTS OF THE SHIRE NRED 
NOT BE RESIDENT WITHIN THEIR RESPECTIVE 
COUNTIES, BUT MUST HOLD ESTATES THEREIN* 
BY FREEHOLD TENURE. | 


| — in NRO M the moſt remote period of hiſtory 
1 1 there has been ſome general aſſembly or 


parliament in this kingdom, convened occaſion- 
[ ally by its monarchs to aſſiſt them with its ad- 
| vice, and to make laws for the benefit of the 
[| people. During the Saxon æra it was denomi- 
nated the Wittenagemote, or aſſembly of wiſe 
| men. Under various names it was continued 
| . after the Norman conqueſt z and, from about the 
. | middle of the reign of Henry III. has been 
| diſtinguiſhed by the appellation of the Parliament. 
| Of whom the Wittenagemote was compoſed has 
| been much diſputed among antiquarians, but it 
is not our deſign to enter into the controverſy * 
here. As it is not clear that the Commons 
made any part of this national council, ſo it can 
| be till leſs aſcertained (ſuppoſing they ſat there) 
* | whether 


- * 
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whether they fat in perſon, or by repreſentation. Eieftors in 


After the Norman conqueſt, the ſituation of the 
lower claſs of freeholders underwent no material 
alteration, except that the feudal ſervices were 
exacted by their new maſters with greater rigour 
than before. The county courts were attended, 
for centuries, by the nobility and great men, and 
the elections of knights of the ſhire were made 
by them. At length they diſcontinued their at- 
tendance, to which the ſtatute of Merton (20 
Hen. III. c. 10) much contributed, by diſ- 
penſing with their perſonal appearance, and al- 
lowing them to do ſuit by their attornies. But, 
even after this act had diminiſhed the number 
of ſuitors at the county courts, the lower claſs of 
freeholders, who were not then numerous, did 
not interfere in elections. And Prynne has pre- 
ſerved ſome very curious returns, in the reigns 
of Henry IV. V. and VI. of knights of the ſhire 
for 'the county of York, made only by the attor- 
nies of the great men. In proceſs of time the 
lower claſs of freeholders in each county became 


more numerous and powerful, and took part in 


the elections of knights of the ſhire. The ſtatute 
of the 1 Hen, V. c. 1. paſſed in the year 1413, 
makes mention of © knights, eſquires, and 
© gfþers, which ſhall be chooſers, &c.“ But the 
preamble to the 8 Hen. VI. c. 7. ſpeaks of the 
great number of perſons who claimed a right to 

CG : vote, 


general. 
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Electors in vote, as an innovation; for it recites, that the 


general. 


elections of knights of the ſhire, in many countie 
EET ions 2 ; y 85 


ec has now of late been made by too great and 
ce exceſſive number of people dwelling within the 
« ſame counties, of which the greater part was 
cc by people of little or no ſubtance®, every one 
« of whom pretends to have a voice equal, as to 
C ſuch elections, to act with the moſt worthy 
« knights or eſquires dwelling within the ſaid 
« counties, whence homicides, riots, batteries, 
and diviſions, between the gentlemen and other 
e people of the ſame counties, will probably 
ee ariſe and be, if convenient remedy be not 
ce provided.“ The words, © people of little or 
ce no ſubſtance,” import, at firſt ſight, that per- 
ſons, not frecholders, had claimed the right of 
voting; but they may alſo apply to freeholders 
poſſeſſed of ſmall eſtates, or of eſtates incumbered 
in ſuch a manner as to bring no annual profit; 
and the proviſion afterwards in the act, that 
voters ſhall have a freehold of 40s. a year, a- 
bove reprizes, ſeems to authorize this con- 

ſtruction. | 
The firſt caſe that occurs upon the ſübject of 
Glanville, tions is faid to be the following one: in the 
pref. p. 11. ele. ear of the reign of Edward the IId, a peti- 
12th)  mreſented, by Matthew de Cranthorn, 
tion was : Council, complaining of a falſe 


to the Kings | 
* De petit 6. CY de null valu. 


cc 


return 
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return of a knight of the ſhire for the county of EleQors in 


Devon, and praying to have due remedy for 
receiving his cofts. He ſtates therein, that he 
himſelf had been elected, by the biſhop of Exe- 
ter*, in theſe words: * the ſaid Matthew, by the 
e biſhop of Exeter, Sir William Martin, by the 


* In ſome counties the Lord Lieutenants aſſumed the 
right to nominate one member for every borough within 
their diſtricts. In the caſe of Lyme, an entry, dated 29th 
January, 1593, 35 Eliz. was produced, in theſe words : 
ad hanc diem extitit electio burgenſium parliamenti, & Robertus 
Haſſard electus eſt per maj orem, burgen/es, & liberi bommes. 
Et alter burgen/is, wiz. Zacharias Bethel electus eft per domi- 
num Marchionem de Winton. In what relation to the borough 
the marquis of Wincheſter ſtood, did not appear. In the 
hereafter-cited caſe of Gatton, 26 Mar.1628,in 3oHen.VIII. 
and 1 & 2 & 3 of Philip and Mary, Mrs. Copley made the 
return ſolely; and in 7 Ed. VI. Mrs. Copley, & omnes 
inhabitantes. And in the 14 Eliz. the lady of the town of 
Ayleſbury actually executed the indentures of return of 
members in her own name, in a form ſimilar to that of a power 
of attorney; and in the 28 Eliz. John Packington, eſquire, 
lord of that town, executed fimilar indentures jointly with 
the corporation. Even ſo late as the revolution it was 
neceſſary to aboliſh, by a& of Parliament, a right claimed 
by cuſtom, by the Lord Warden of the Cinque Ports, to 


' nominate one of the members for each port. The preamble 


to that act recites the pretended claim, and enacts, that all 
ſuch nominations or recommendations were and are contrary 
to the laws, &c. A bill for the fame purpoſe had been 
prepared in the preceding Parliament, but it was diſſolved 
before the bill was paſſed. 


C 2 « aflent 


general. 


—_— —_— 


20 
Electors in 
general. 
— | 


Brev. Parl. 


red p. 187. 
See 2 Whitel. 


p. 90. 
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te aſſent of the other good men of the county, 
« were elected, and to the ſheriff in full county 
ce preſented, &c.” The petition was referred to 
the court of Exchequer, to inquire into the mat- 
ter of the falſe return. 

It is generally agreed by antiquarians, that 
antiently the knights of the ſhire were elected at 
the county court, by the perſons who owed ſuit 
and ſervice there. By the 7 Hen. IV. c. 15. 
the ſheriff is directed to proclaim the day and 
place of the parliament in his full county; © and 
© all they that be there preſent, as well ſuitors 


« duly ſummoned for the ſame cauſe, as other, 


e ſhall attend to the election of the knights for 
ce the parliament; and then, in the full county, 
ce they ſhall proceed to the cleion, freely and 
* indifferently, notwithſtanding any requeſt or 
« commandment to the contrary.” Where it 
is evident, that by the words as other, the ſta- 
tute meant other /#i7ors not ſummoned. Per- 
haps it was from miſtaking the ſenſe of theſe 
words, that Mr. Prynne was led to aſſert, that 
before the 8 Hen. VI. © every inhabitant and 
“ commoner in each county had a voice in the 
tc election of knights, whether he were a freeholder 
« or not.” In this aſſertion he has had few fol- 
lowers ; and, indeed, it would require the ſtrongeſt 
authorities to ſupport a poſition ſo diametrically 
oppolite to the ariſtocratic ſpirit of the feudal 

ſyſtem. 


Wa) 
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ſyſtem. In the caſe of Aſhby and White, Lord 
Chief Juſtice Holt, with 'greater probability, 
ſuppoſes the right of election to have reſided at 
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common law in freeholders only, however ſmall 4 Int, p. 2. 


the value of their eſtates; all of whom are now 
taken to have been ſuitors at the county court. 

The writ of ſummons gives the ſheriff no 
information as to the right of voting ; its words 
are: © We command and ſtrictly enjoin you, 
tt that (proclamation being made of the day and 
&« place aforeſaid, in your next county court to 
« be holden after the receipt of this our writ) 
te two knights, of the moſt fit and diſcreet of the 
te ſaid county, girt with ſwords, and of the 
« univerſity of Oxford two burgeſſes, and of 
te every City of that county two citizens, and of 
cc every borough in the ſaid county two bur- 
ce geſſes, of the moſt ſufficient and diſcreet, 


e freely and indifferently, by theſe wha at ſuch 


* proclamation ſhall be preſent, according to the 
ce form of the ſtatutes in that caſe made and pro- 
te vided, you cauſe to be elected; and that the 
ce eleftion, in your full county ſo made, diſtinctly 
« and openly, under your ſeal, &c.“ It is re- 
quired only, that the election ſhall be made 
openly and fairly, in the next county court after 
the receipt of the writ, by thoſe who ſhall be pre- 


ſent. at the proclamation. But the before- men- 


tioned ſtatute of the 7 Hen, IV. c. 15. from 
C3 which 
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which this clauſe is taken, explains theſe words, 
and confines them to the ſuitors then preſent. 
Indeed the expreſſion of thoſe who ſhall be pre- 
ſent, and ſuitors who ſhall be preſent, amounted 
to the ſame thing when that act paſſed ; for, in 
feudal times, none would voluntarily take the 
trouble of attending, and therefore ſuch only 


would be preſent as were obliged to do ſuit to the 


county court, 


We may now leave conjecture, and proceed 
to facts. The firſt reſtraint upon the electors 
for counties, which has been handed down to 
us“, was by the act paſſed in the 1 Hen. V. c. 1. 
which enacted, that the knights and eſquires, 
and others, which ſhould be chooſers of knights 
of the ſhires, ſhould be reſident within the ſhire 
where the election was, on the day of the date of 
the writ of the ſummons of the Parliament. The 
8 Hen. VI. c. 7. and 10 Hen. VI. c. 2. alſo re- 
quired, in addition to the qualification hereafter 


mentioned, that they ſhould be dwelling and 


reſident within the county. Theſe proviſions, 
after having been diſregarded for centuries, were 
repealed ſo lately as by the 13 Geo. III. c. 58, 


and thereby an end 1s put to all queſtions upon 
the reſidence of theſe electors. | 


The preamble of the act of 1 Hen. V. mentions other 
ſtatutes relating to ſuch elefions, 


The 
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The 8 Hen. VI. c. 7. firſt required the Electors muſt 


electors for counties to have a qualification of 
freehold to a certain value, thereby, as ſome 
think, reſtoring the ariſtocratic ſpirit of the con- 
ſtitution, which had then been lately broke in 
upon; or, as others aſſert, making an inroad upon 
the liberties of the people, by depriving the lower 
claſs of freeholders of a privilege they had always 
enjoyed before. However this may be, the 
reſtriction introduced by this ſtatute has been 
continued by ſubſequent ſtatutes, nearly in the 
ſame words, to the preſent time, and has formed 
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have free- 
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2 , 


the baſis of the modern ſyſtem of parliamentary 


law, ſo far as concerns county elections. This 
act, after the preamble already mentioned, pro- 
vides that“ the knights of the ſhires, to be 
* choſen within the ſame realm of England, to 
ce come to the parliaments of our lord the King, 
e hereafter to be holden, ſhall be choſen, in 
« every county of the realm of England, by 
te people dwelling and reſident in the ſame 
« counties, whereof every one of them ſhall have 
ce freehold (frank tenement, ) to the value of 405, 
ce by the year, at the leaſt, above reprizes ;—and 
ce ſuch as have the greateſt number of them that 
ee may expend 40s. by the year, and above, as 
ec aforeſaid, ſhall be returned by the ſheriffs, &c.“ 
« and every ſheriff of the realm of England 
_ Ff ſhall have power, by the ſaid authority, to 
| C 4 cc examine, 
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Electors muſt examine, upon the evangeliſts, every ſuch 


hare free - 


holds of 40s. 


| per annum. 


— 


N 1 Bl. Com. 
* p- 167. 


« chooſer, how much he expend by the year.— 
Provided always, that he which cannot expend 
405. by the year, as aforeſaid, ſhall in no wiſe 
ce be chooſer of the knights of the Parliament; 
« and that, in every writ that ſhall hereafter go 
« forth to chuſe knights for the Parliament, 
* mention be made of the ſaid ordinances. 

In order to ſhew the full effect of this ſtatute, 
it muſt be obſerved, that Biſhop Fleetwood, in 
his Chronicon Pretioſum, written at the beginning 
of this century, has fully proved, that 40s. in 
the reign of Henry the VIth, was equal to 127. in 
the reign of Queen Anne; and the aſſertion of 
Sir William Blackſtone, that 121. then, was 
equal to 201. now, ſeems well founded. 

The laſt mentioned ſtatute not vine ex- 
preſsly required, that the freehold of an elector 
ſnould be within the county, the 10 Hen. VI. 
c. 2. as declaratory thereof, enacted, that © the 
ce knights of all counties within the ſaid realm, 
te to be choſen to come to parliaments hereafter 
eto be holden, ſhall be choſen in every county 
« by people dwelling and reſiant in the ſame, 
cc whereof every man ſhall have freehold to the 
« value of forty ſhillings by the year at. the 
& leaſt, above reprizes, within the ſame county 
* where any ſuch chooſer will meddle of any 
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The 7 and 8 W. III. c. 25. makes no altera- RElectors muſt 

tion as to the value of the qualification of a pave free- | 
freeholder, and by the freeholders oath thereby 3 
impoſed, he only ſwears that he is a frecholder, 1 
and has freehold lands or hereditaments of the /#- 7” 

yearly value of 40s. The; ſtatute of 10 Ann. >: 4 p ” 
c. 23. makes the voter ſwear that he is a free- . 
holder, and has freehold lands or hereditaments 2 
of the yearly value of 40 5. above all charges pay- . — 
able out of the ſame. The 18 Geo. II. c. 18. f. 5. ben lf ag, 
enacts, that no perſon ſhall vote in any elec- 7/7 F<)” 
tion for knights of the ſhire, © without bee 2ae - 
c freehold eſtate in the county for which he . 
<« votes, of the clear yearly value of 405. over A. 
ce above all rents and charges payable out of . 
© or in reſpett of the ſame,” under penalty of 7- FL * 
L. 40 to any candidate for whom he did not 4. ,. 
vote, and who ſhall firſt ſue for the ſame, to be 3 , 

recovered as therein directed; & and in every ſuch 2 
cc action, the proof ſhall lie on ſuch perſon againſt => 1 

ac » NEP Pe 8 . Ae 

cc whom the ſame was brought.” And the fre- 
holders oath or affirmation, as altered by this act, *% << 


"Land "rai; 
and as now impoſed, is, that he 1s a freeholder, . 
and has a freehold eſtate, conſiſting o/ . 


&« lying or being ar in the county of — 
ce of the clear yearly value of 40s. over and Hy d , 
« above all rents and charges payable out of or in . >. 5: 
s x ect of the ſame,” A onde 
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The requiſition of the 18 Geo. II. c. 18. upon 
which the landed qualification of the electors of 


knights of the ſhire depends, is, that every per- 


ſon voting in any election for knights of the 
ſhire, ſnall have © 4 freebold eſtate in the county 
“ for which he votes, of the clear yearly value of 
&© 495, over and above, &c.“ In order to aſcer- 
rain the true meaning of the words a freehold 
etate, as applied wo land, it will be neceſſary to 
fay a word or two oponꝭthe tenures under which 
the lands in England were held in the reign of 
Henry the VIth, when the ack was paſſed, from 
which this expreſſion was borrowed. 

The feudal ſyſtem ſuppoſed all the lands of 
the kingdom to be derived from the crown. 
And the tenures * by which they were held of 
the king, or of ſubjects under grants from 
the king, were free or ſervile. The great divi- 


ſion of free tenures was of land held by knights 


ſervice, or in free ſocage ; the villein tenures 
were villenage, and privileged villenage, ele] 
alſo villein ſocage. 

The ſtatute of Henry VI. therefore, by the 
word freehold, requires every voter to have an 


eſtate - held by free whe, as appoled to baſe or 


All tenures are now 8 into free 104 common 
ſocage (except tenures in Frankalmoign, „any tenure by 
copy of court roll,” and the honorary ſeryices of grand 
ſerjeanty) by 12 Car. II. c. 24. 


I ſervile 


1 
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| ſervile tenure; but that is not all, for this word Freehold te- 
is alſo deſcriptive of the intereſt which the tenant re. 
has in the land, and it has been always conſtrued 
in this ſtatute to mean, not only that the tenure, 
but the intereſt of the voter ſhall be freehold. — 
We ſhall now proceed to examine the nature of 
the zenure, reſerving the conſideration of the 


Intereſt neceſſary to give a vote at a county elec- 
tion, for a diſtinct chapter. 


It is not diſputed that all thoſe who held Copyholders. 
lands by the free tenures, had a right to vote at | 
the election of knights of the ſhire ; it remains 
therefore to ſhew, what landholders were de- 
prived of that privilege by the baſeneſs of their 
tenure. Before, as well as after the Norman 
Conqueſt, there were a great number of perſons 
who were allowed to hold ſmall portions of the de- 
meſne lands of the lords, at the will of the lords, 
to maintain themſelves and families, upon the 
performance of the moſt mean and abject ſer- 
vices; ſervices, not only baſe, but uncertain 
both as to time and quantity; and theſe were ſaid 
to hold their lands in villenage. Ile qui tenet in prafton, I. 4. 
villenagio faciet quicquid ei præceptum fuerit nec tr. 1. c. 28. 
ſcire debet ſero, quid facere debet in craſtino, et 
er tenebitur ad incerta. 

Villeins were either regardant, annexed to the 

land, or in gras, annexed to the perſon 4 foe 
ora, 
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Copy holders. lord, and transferrable by deed *. A villein could 
ner not leave the land of his lord without permiſſion, 
nor acquire property of any ſort, for every thing 
in his tenure or poſſeſſion belonged to his lord, 
who 


* 'The following nee are extracted from the Coucher. 
Book of Whalley Abbey, in Lancaſhire, the property of 
Aſheton Curzon, Eſquire, | 


Carta Richi Blundell facta nobis de Henrico filio Richardi 
Staynule et ſequila ſua. 


Sciant omnes tam preſentes quam fururi, quod ego Ri- 


chardus, filius Willmi Blundel de Ynes, dedi & conceſſi, & 
hac preſenti carta mea, de me & heredibus meis in perpetuum 


quiete clamavi, Ceo & domini ſactæ Mariz de Stanlawe ab- 
bati et monachis ibidem Deo ſervientibus, totum jus meum 
& clamium quod habui, vel de cetero habere potero, in 
Henricum filium Richardi de Steynul de Ynes, cum tota 
ſequela ſua in puram & perpetuam elemoſinam, prout aliqua 
elemoſina melius et liberius dare poterit pro anima mea, & 
animabus patris & matris meæ anteceſſorum & ſucceſſorum 
meorum. Ita videlicet integre & plenarie quod ego prædic- 
tus Richardus filius Willmi Blundel, vel aliquis heredum 
meorum, aliquod jus vel clamium in predicto Henrico, filio 
Richardi Stanul de Vnes, nec in ſequela ſua tota, nec in 
mobilibus ſuis ſive in rebus ſuis dum manſerit in terra mea 
five extra de cetero exigere vel clamare poterimus, niſi 
præces & orationes apud dominum. Et fi quis contra hanc 
meam quiete clamationem temere ire præſumpſerit, male- 
dictionem Dei patris omnipotentis & ſanctæ Mariz noverit 
incurſurum. Quare volo & firmiter concedo, quod hæc mea 
quiete clamatio rata & inconcuſſa imperpetuum permaneat. 
Sigillum x meum preſenti ſcripto pro me & heredibus meis 
appoſui. 


G by Freehold: Tenure. 


29 


who might ſeize it for his own-uſe whenever he Copyholders. 
thought fit; the children of villeins were in tale = 


ſame bondage as the parents. The lords, however, 
had the power of manumitting them, and raiſing 
them to the rank of freemen ; and ſo many had 
been enfranchiſed, that when villenage was vir- 
tually aboliſhed by the 12 Car. II. there was 


appoſui. Hiis teſtibus Willmo de Molyneus, Alano 
Norreys, Thurſtano de Holand, Rogero de Molyneus, 
Henrico de Ayntre, Willmo judice Lytherlonde, Galfrido 
de Derby clerico, & multis aliis. 


— 


Carta Richi Blundel ſata nobis de Henrico, filio Rogeri de 
Vnes, et fratribus ſuis, cum tota ſequela eorum. 


Omnibus ad quos preſens ſcriptum pervenerit, Richardus 


Blundel ſalutem in domino. Noveritis me pro ſalute animæ 
patris mei & matris meæ, anteceſſorum, & ſucceſſorum meo- 
rum dediſſe & conceſſiſſe & hac præſenti carta mea confir- 
maſſe Deo, & beatæ Maria de Stanlawe & monachis ibidem 


Deo ſervientibus Henricum filium Rogeri filii Willmi de 


Ynes, Richardum, & Robertum fratres ſuos cum tota ſecta 


de propriis corporibus eorum proveniente. Ita quod Ri- 
chardus vel heredes mei aliquid juris vel calumpniæ in 


prædictis Henrico, Richardo, & Robto, vel eorum ſecta ut 
prædictum eſt nunquam de cetero poterimus habere vel 
exigere. Et quam firmiter volo, quod hæc mea donatio & 
conceſſio robur obtineat firmitatis preſenti ſcripto ſigillum 


meum appoſui. Hiis teſtibus Willmo Blundell clerico, 
Alano Norreys, Roberto de Molineus, Willmo Ruſſell, Ad 


de Aynolueſdale, Robto de Thorneton, Richardo filio Richi 
de Thorneton, & aliis. 


hardly 


/ 
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Copyholders. hardly a pure villein left in the nation. Sir 


—— Thomas Smith, Secretary to Edward the VIth, 


Noy, p. 27. 


tells us, that he never knew a villein in groſs; 
and that the few villeins regardant remaining in 
his time, were ſuch as had belonged to the clergy 
in times of popery. In the.15th year of Jac. I. 
a defendant pleaded that he was ſeized of a 
manor, and that the plaintiff was a villein re- 
gardant. | 

The lords having permitted their villeins and 
their children to enjoy land for a long ſeries of 
years 1n a regular courſe of deſcent, the law al- 
lowed them, though originally mere tenants at will, 
to preſcribe againſt their lords, and, under this 
evidence of a cuſtom, to hold the lands notwith- 
ſtanding the determination of their will, From 
this mean origin are, by many of our beſt writers, 
perhaps not very ſatisfactorily, deduced the mo- 
dern race of copyholders, who, Sir William 
Blackſtone aflerts, © are in truth no other but 
* villeins, who, by a long courſe of immemorial 
« incroachments on the lord, have at laſt eſta- 
ce bliſhed a cuſtomary right to thoſe eſtates, 
« which before were held abſolutely at the lord's 
« will.” They are till ſaid to be held at zhe 
will of the lord, but then that will is regulated 
according to the cuſtom of the manor; and, as 
the entries of their admiſſion on the rolls of the 
courts baron, or the copies of ſuch entries wit- 


neſſed 
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neſſed by the ſtewards, are all the title they Copyholders. 
have, they have been denominated tenants y 
copy of court roll, and the tenure itſelf a copy- 

hold. Not being originally of the rank of free- 

men, they were not {ſuitors to the county court, 

and, even ſince they have been raiſed to a more 
reſpectable fituation, they do not poſſeſs the 
freehold of their eſtates, bat is veſted in their * 

| . M. 

lords, who grant out the uſe and occupation 5. 148. 
only, but not the corporal ſciſin of the land. 
Whatever intereſt therefore they may have in it 

by the cuſtom of the manor, as they do not hold 

it by a freehold tenure, they can have no right to 

vote at the election of knights of the ſhire. 
In conformity, therefore, to the common law, 

the 31 Geo. II. c. 14. ſ. 1. provides, “ that no 

© perſon, who holds his eſtate by copy of court 

< roll, ſhall be entitled thereby to vote at the 

1e election of any knight or knights of the ſhire | 8 
« within that part of Great Britain called Eng- a 
« land, or principality of Wales. And if any 

ce perſon ſhall vote in any ſuch election, contrary 

to the true intent and meaning hereof; every 

ce ſuch vote ſhall be void to all intents and pur- 

“ poſes. whatſoever ; and every perſon ſo voting 

«© ſhall- forfeit,. to any candidate for whom ſuch 
vote ſhall not have been given, and who ſhall 

« firſt ſue for the ſame, the ſum of {+ 50;—and 

« in every ſuch action the proof ſhall lie on the 

Y perloff againſt whom ſuch action ſhall be 

0 auh. 
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Copyholders. brought. The latter part of this clauſe ought 
— — not to pals without animadverſion, for it is found- 


"Tenants in 
ancient de- 


meſne. 


ed on a total perverſion of the firſt principle of 
juſtice, That a man ſhall be preſumed to be in- 
nocent, until the contrary is proved; but here 
his guilt is preſumed, and he is to prove his 
innocence as he can, The conſequence too of 
his producing this proof, may affect him infi- 
nitely beyond the action for the /. 50; for by the 
freeholders oath he is required to ſwear that he 
is a freeholder, and has a freehold eſtate, and if 
he ſwears falſely, he incurs the puniſhment in- 


flicted for perjury ; ſo that by laying the onus 


probandi upon him in a civil action, he may be 
compelled to furniſh evidence to convict himſelf 


of an infamous crime. This is not the only 
inſtance of the kind in the law of England. 


Certain manors and lands which are now in 
the hands of ſubjects, but appear by Doomſday 
Book to have belonged to the crown in the 
time of Edward the Confeſſor and William the 
Conqueror, are ſaid to be held in ancient demeſne. 
In theſe manors and diſtricts were villeins, as 
well as [;beri tenentes; and the villeins there were 
divided, as in other manors, into. pure and pri- 
vileged villeins . Privileged villenage, or vil- 

lein 


Zeſides theſe privileged villeinz, . in eiſdu maneriis 


«« funt 
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lein ſocage, was only a more exalted ſpecies of 
villenage. Theſe tenants were obliged to per- 
form baſe or villein ſervices, but they were certain 
and fixed; and they held their lands not at the 
will of the lord; but according to the cuſtom of the 
manor. They could not alien by grant or feoff- 
ment, but like pure villeins by ſurrender to the 
lord, or his ſteward. As theſe tenants were em- 
ployed in the cultivation of the king's lands, they 
enjoyed many privileges above other perſons of 
their rank ; they were not liable to be ſummoned 
to any turns or inqueſts out of the manor ; they 
were exempted from the payment of tolls ; and, 
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Kitchen ; 
p. 196. 


Britton, c. 66. 
fol. 165. 


when taxes or tallages were laid upon the reſt of F. N. B. p. 


the nation by the parliament, they could not be 


made to contribute, but were tallaged ſeparately 


by the king, when he thought fit. 


In each of theſe manors held in ancient de- 


meſne, is a court where all cauſes ariſing within 
the manor are determined, and the title to land 
held by this tenure is tried by a writ of right 
cloſe, while mere copyholders can. only ſue by 
bill in the court of their lord. 

As privileged villeins, they could not be com- 
pelled either to hold or relinquiſh their lands at 


the will of their lords. Hence Bracton ſays, 
« dicuntur liberi.” Britton, c. 66. fol: 165, 


«« ſunt liberi tenentes, & feoda militaria, & ſerjantiæ, & 
70 puxi ꝓativi, ſicut alibi in regno.“ Fleta, lib, 1. cap. 8: 
D calls 


14. 


Kitchen; 
P · 1 96. 
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calls them the king's * Sormans;” and Fleta 
gives them the ſame appellation, lib. i. c. 8. 
In another view, they are a ſort of freeholders; 
for if tenant by the verge in ancient demeſne 
is attainted of felony, the king ſhall have annum 


diem & vaſtum, as in the caſe of a freeholder ; 


becauſe, ſays the book, freeholders in ancient de- 
meſne have no other evidence but copies of court 
rolls, yet they differ from other mere copy- 
holders, for they have the freehold. Again, te- 
nants in ancient demeſne hold, as has been ſaid 
before, not at the will of the lord as ordinary 
copyholders, but according to the cuſtom of the 
manor; therefore the law does not ſuppoſe the 


freehold to reſt in the lord, but in the tenants 


themſelves, who are, ſays Blackſtone, ſometimes 


Copyholder, 


pr P- 32. 


On copy- 
3 


p. 103. 


called cuſtomary freeholders, being allowed to 
have a freehold intereſt, but not a freehold te- 
nure. Though theſe tenants, holding not at the 
will of the lord, but according to the cuſtom of 
the manor, are moſt uſually found in the ma- 
nors of ancient demeſne, yet they are ſometimes 
met with in other manors. Lord Coke mentions 
ſach in the county of Northampton. Mr. Juſ- 
tice Blackſtone ſays they ©& are chiefly to be 
« met with in manors of ancient demeſne, or 
« elfe in manors that bear a near relation to-the 
« crown, being parcel of the dutchy of Corn- 
« wall, or the old principality of Wales.” 

Me i A copy- 
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A copyholder is in by demiſe of the lord; 
but, in the caſe of theſe freeholders, the lord is 
only a mere inſtrument of conveyance. And 


therefore, in pleading a title to a copyhold, it 1s 


ſufficient to ſhew a grant from the lord; but, in 
the caſe of theſe freeholds, the ſurrenderor muſt 
be ſtated to have been ſeiſed in fee, and to have 
ſurrendered to the lord, and that thereupon he 
granted. In a caſe in Carthew's reports, it is 


expreſsly laid down, that lands holden of a 


manor, not at the will of the lord, but according 
to the cuſtom f the manor, are a cuſtomary free- 
hold, and not a copyhold, and therefore are not 
forfeited by commiſſion of waſte. And, as the 
property of the land is in the tenant,. their lands 
are extendible (which as are not) on an 


elegit. 


The election of knights of the FO was 
always made in pleno comitatu, i. e. in the county 
court, by the ſuitors attending there. And, as 
the tenants in ancient demeſne never did ſuit to 
the county court, they were effectually excluded 
from voting at the elections of knights of the 
ſhire, even if we ſuppoſe that they were of equal 
rank with other freeholders, which my certainty 
were not. 

There has been a difference of opinion; who- 
ther, tenants in ancient demeſne are entitled 
to vote at county elections. Great authorities 

| 0D 2 are 
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432. 
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P- 432. 


Gilbert on 
executions, 


P- 39. 


Tenants in 


ancient de- 
meſne. 
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4 Inſt. p. 5. 
4 Com. Dig. 
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are both ways. Lord Coke ſpeaks of tenants, 
having freehold in ancient demeſne, as no parties 
to the elections of knights, citizens, and bur- 
geſſes; and, on the contrary, Chief Baron 
Comyns ſays, they may vote. There ſeems no 
doubt, that the common tenants in ancient de- 
meſne, holding by copy of court roll, not at the 
will of the lord, but according to the cuſtom of the 
manor, are included in the general deſcription of 
copybolders. The 12 Car. II. c. 24. which turns 
all the feudal tenures into free and common ſo- 
cage, excepts only tenures in Frankalmoigne, 
any tenure by copy of court roll,” and the honorary 
ſervices of grand ſerjeanty; and it is under this 


exception, as a tenure by copy of court roll, 


that the tenure in ancient demeſne eſcaped the 
general deſtruction, and is permitted to exiſt at 
this day. 

At the Oxfordſhire election a copyholder, as 
he is called in the journals, of the manor of 
Woodſtock polled for Lord Parker and Sir E. 
Turner; he was objected to, and, to ſubſtantiate 
his vote, it was proved, that the cuſtomary 
tenants of the manor of Woodſtock had been 
reputed to have a right to vote, and actually had 
voted. It was ſhewn in evidence, that in 1734, 
perſons poſſeſſed of cuſtomary freeholds, or cuſ- 
tomary holdings, within the manor of C6lwine 
ſton, in the county of Glamorgan, were admitted 


to 


af 
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to vote, and copies of the court rolls of that 
manor were read; and that perſons had voted for 
cuſtomary holdings of inheritance in the county 
of Monmouth, and a ſurrender of one of them 
was read. It was further proved, that perſons 
_ poſſeſſed of cuſtomary freeholds in the counties 
of Glouceſter, Wiltſhire, and Herefordſhire, 
were deemed to have a right of voting, and to 
have voted at elections: but contrary evidence 
was produced as to the county of Wilts. At 
length the queſtion was regularly propoſed, 
(April 23, 1755), that © all copyholders, holding 
ce their eſtates by copy of court roll, not having 
« the words ad voluntatem domini, or at the will 
c of the lord, inſerted in the copies by which ſuch 
ce eſtates are holden, have a right to vote at elec- 
ce tions for knights of the ſhire to ſerve in parlia- 
© ment for that part of Great Britain called Eng- 
&* land, within the intent and meaning of the laws, 
ce confining the ſaid right of election to eſtates of 
te freehold only.” But the previous queſtion 
was put and carried, 242 to 107. Soon after the 
Oxfordſhire conteſt, was paſſed the before-men- 
tioned ſtatute of the 31 Geo. II. c. 14. by which 
an end is put to all queſtion upon this ſubject ; 

for it enacts, that © no perſon, who holds his 
&« eſtate by copy of court roll, ſhall be entitled 
to vote; making no diſtinction between ſuch 
as hold at the Ain af the lord, and thoſe wha 


D 3 hold 


DJ 


37 


Tenants in 
ancient de- 
meſne. 


27 Journ, 
P+ 29 1. 


33 
Tenants in 
ancient de- 
meſne. 


— rHO 


Cotton's ab. 
p. 541. 


| Elettors ah bold | Ch. 2. 


hold according to che cuſtom of the manor, 
Tenants in ancient demeſne therefore holding 
by copy of court roll, as well as copyholders, 
are excluded by this ſtatute from voting, as 
clearly as, by the expreſſion of © any tenure by 
* copy of court roll,” they are excepted out of 
the operation of the. ſtatute of Charles II. 

It ſhould ſeem that, notwithſtanding, this act 
of parliament, the practice has varied in different 
counties, as to the admiſſion of tenants in ancient 
demeſne to vote. In the conteſt for Leiceſter- 
ſhire, in 1770, voters of this deſcription: were 
admitted; but there it was not material for either 
ſide to diſpute their right: and at the election for 
Hampſhire, in 1779, they were rejected. But 
the caſes of tenants in ancient demeſne holding. 
by copy of court roll, are not always correctly 
diſtinguiſhed from thoſe of another deſcription, 
which will be mentioned preſently. _ 

It has been pointed out, as a criterion to 
derermine. whether perſons have a right to vote 
at the election of members of parliament, to 
examine whether they were under any obligation 
to contribute to their wages * when elected. By 
this rule, tenants in ancient demeſne would be 

| | excluded, 


11 ulgir not bg; & theult, FR ik? ti the iii, 
to prove, that the Hr of knights of the ſhire were fuch- 
frecholders only as held by Knight's ſervice ; for, in the ad 

year 
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excluded, for they were always exempted from Tenants in 
that burden; and in the regiſter 1 is preſerved the CO 
ancient form of the writs, by which the ſheriff was 3 
commanded not to compel the tenants of certain Bro. privĩ- 
manors of the ancient demeſne of the -crown of lege, pl 1 
England, to contribute to the expences of the b. 261. 261, 
knights of their reſpective ſhires, and, if he had 

diſtrained upon them for that purpoſe, to return 


the diſtreſs, 


There is another claſs of landowners, generally Cuſtomary 
known by the name of cuſtomary free holders, who frecholders. 
ſeem to be only a ſuperior claſs of tenants in 
ancient demeſne, for their tenure differs from 
ancient demeſne, as already treated of, only in the 
mode of conveyance, and has probably been often 
taken for it. They hold of the lord of the ma- 
nor, according to the cuſtom of the manor; but they 
do not hold by copy of court roll, for their 
lands paſs, not by ſurrender and admiſſion, but 
by feoffment, leaſe and releaſe, &c. as any other 
freeholds uſually do. The only badge of ſupe- 


riority in the lord is, that no alienation can be 


year of Henry the Vth, the commons petitioned, that the 
fees of the knights of the ſhire; for the county of Kent 
might be levied on all perſons holding in knight s ſervice 
within the county, and not particularly of certain in the 
Guildable of Kent, except of barons * lords Who came ta 


the parliament. 
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Cuſtomary made without his licence. The following caſe 


freeholders. R 
came before the Glouceſterſhire committee: 


Demeter 
p. 64, Ke. within the manor of Dymock, which is ancient 


demeſne. By the court rolls of this manor it 
appeared that the tenant, if he lived in the manor, 
always took the oath of fealty, and that the 
jury always preſented the death of a tenant, with 
the ſervices or heriots due; if thoſe were un- 
known, they preſented him generally. That the 
Dymock jury was a court baron, and at Michael- 
mas a court leet alſo. That when a tenant wanted 
7 | to alienate, a private court was called, at which 
three cuſtomary tenants, and two freebenchers, 
were preſent. The freebenchers were freeholders 
in the pariſh of Dymock, not holding cuſtomary 
lands, two of whom fat as aſſeſſors in every 
court, but were not veſted with any power, ex- 
cept as witneſſes. That licence was always 
granted to two cuſtomary tenants, to enfeoff the 
grantee, to be held of the lord of the manor, ac- 
cording to the cuſtoms thereof, and the ſeller 
paid a chief rent, being one year's rent, to the 
| lord on alienation, and that the licence was en- 
| rolled. The lord of the manor, or his ſteward, 


ſometimes called for the feoffment to inſpect it, 
but never enrolled it: but jt was ſtated by the 
counſel for the ſitting member, and not denied 


on 


One James Boſwood was tenant of lands lying 


* 


had no other concern in the title; the ſteward 
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on the other ſide, that the deed of feoffment 


ought alſo to be enrolled; and that the ſteward 


could enforce it, if not done within a year, by 


calling for the deeds, and holding the eſtate till 
they were enrolled. By the cuſtom of the manor, 
eſtates deſcended to lineal heirs only, and, failing 
ſuch, to the lord of the manor's uſe. Theſe 
were the facts of the caſe, as ſtated and aſſumed 


in argument. After counſel had been heard at 


great length, the committee reſolved, © That 
« John Boſwood, a cuſtomary and ancient de- 
ce meſne tenant of the manor of Dymock, ac- 
ce cording to the cuſtom of the manor, had ſuch 
* a freehold therein as entitled him to vote at 
© the laſt election for the county of Glouceſter.” 
The numbers were eight to five; and the chair- 
man, who voted for the queſtion, obſerved, that 
it appeared to him of the moſt doubtful nature; 


Ne that the arguments were ſo forcible on each 


ſide, that he was determined ſolely by the prin- 
ciple, that where the right was not clearly aſcer- 
tained, he ſhould give rather than take away the 
franchiſe, | 755 f 

In the counties of Cumberland and Weſtmor- 


land are certain eſtates of inheritance, held by a 


peculiar ſpecies of tenure, called tenant right. 
Theſe eſtates are uſually deſcribed in pleadings, 
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« hereditary right of tenants, called tenant right, 


ce held of the lord as of his manor, according to 
« the cuſtom of the manor.” They are generally 
aliened by deed in the nature of a'bargain and 
fale, and an admittance by the lord thereon per- 
fects the alienation. It is allowed that the free- 
hold reſts in the lord, and that theſe tenants have 
no right to vote at county elections. 

In ſome caſes the nature of the eſtate itſelf 
does not admit of its owner having a free- 
hold in it; therefore a man cannot vote for 
the advowſon of a church, or for common of 
paſture; but for the freewarren of conies, the 
profits of wood ſales, coal mines, tythes impro- 
priate, or the like, in which he has an eſtate for 
life, and producing communibus annis 40 5s. by 
the year, he is entitled to vote. The following 
caſe came before the Bedfordſhire committee: 

Joſeph Marſhall was poſſeſſed of a windmill 
ſtanding in a common field, upon a plot of graſs 
ground large enough to clear the ſway of the 
wings, incloſed within a fence put up by him- 
ſelf. It was fixed on a poſt, upon pattens, in a 
foundation of brick-work. It did not appear 
whether the plot of ground did or did not belong 
to Marſhall. Whether he had a right to vote Was 
fully argued on both ſides. Among other argu- 


ments in ſupport of his vote, it was ſaid, that 


upon the evidence of the caſe he muſt be pre- 
; ſumed 
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«\ } ſumed to have a right to the ſoil on which is 1 not 
| mill ſtood ; beſides, a windmill has in no caſe ONES 
been conſidered as à chattel; and, as a building 
fixed in the ſoil, it muſt be accounted part of the 
| freehold. His vote was held good. 
The ſtatute of Henry the VIIch, requires Public 
voters to have a qualification in © free land, or Oficers. 
« fenements, to the value of forty ſhillings by the 
| « year.” By the 18 Geo. II. c. 18. ſ. 3. no 
| perſon ſhall vote for the clecting of a knight, or 
1 knights of the ſhire, © in reſpect, or in right 
| ce of any meſſuages, lands, or tenements,” which 
| have not been aſſeſſed to ſome aid, granted by a 
97 land tax, twelve calendar months next before 
1 ſuch election. The word tenement, though in 
| its vulgar acceptation it is applied to houſes 
and other buildings, vet in its original, pro- 
« per, and legal ſenſe, it ſignifies every thing 2 Bl. Comm. 
ce that may be holden, provided 1 it be of a perma- 8 
ce nent nature; whether it be of a ſubſtantial 
« and ſenſible, or of an unſubſtantial ideal kind.” 
Thus the word /iberum tenementum, frank tene- 
ment, or freehold, is applicable not enly to land 
and other ſolid objects, but alſo to offices, rents, 
commons, and the like; and a franchiſe, an 
office, a peerage, &c. are legally ſpeaking 7zene- 
ments, Therefore perſons holding offices in fee, 
or for life, whether they concern lands or not, 
CY are ſaid to have a freehold therein; and being 
| duly 
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duly rated to the land-tax, are entitled to vote at 
the elections of knights of the ſhire. Hence all 
the inferior officers of the courts of juſtice in 
Weſtminſter Hall vote at the county elections 
for Middleſex ; the regiſters of deeds in the 
different ridings of the county of York, at thoſe 
of that county ; and all the officers of the cathe- 
dral churches, from the canons down to the 
choriſters, have claimed to vote in their re- 
ſpective counties. It may be doubted, whether 
perſons poſſeſſed of public offices in fee, or for 
life, were ſuitors at the county courts, and there- 
fore, if the elections of the knights of the ſhire 
were confined to ſuch ſuitors, as has been aſſerted, 
formerly, at leaſt, their right might have been diſ- 
puted; but long uſage has confirmed them in 
the franchiſe, and eſpecially ſince the 18 Geo. II. 
the queſtion has been, whether the officers claim- 
ing to vote have been aſſeſſed to the land-tax for 
the limited time, not whether they have the ne- 
ceſſary eſtate, 


I SL —ͤ eee 
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CHAP, Ht: 


ELECTORS FOR COUNTIES MUST HAVE A FREE- 
HOLD INTEREST IN THEIR ESTATES, 


T -has been obſerved before, that it is not 

ſufficient for voters to hold their eſtates by 

freehold tenure, but that they muſt have a free- 
hold intereſt in them alſo. 

Littleton tells us, that © every one which hath 
« aneſtate in any lands or tenements, for term 
« of his own or another man's life, is called 
cc tenant of freehold, and none other of a leſſer 
c eſtate can have a freehold; but they of a greater 
« eſtate have a freehold, for he in fee ſimple 
ce hath a freehold, and tenant in tail hath a free- 
e hold,” &c. And this eſtate of a tenant in fee, in 
tail, or for life, is called a freehold, to diſtinguiſh 
it from terms of years, chattels upon uncertain 
intereſts, lands in villenage, or cuſtomary or 
copyhold lands. Freehold eſtates may be alſo 
known by the mode of conveyance, Freehold 
eſtates in lands are conveyed by livery of ſeiſin, 
in tenements of an incorporeal nature, by what 
is equivalent thereto, 

When a man has been in poſſeſſion of land for 
ſo long a time, that he cannot be diſturbed by an 
action of ejectment, he may be allowed to vote. 
So Matthew Hanſcomb, having been in poſſeſſion 
34 years, thaugh he had paid rent for the firſt 

| ten 
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ten years, yet, as ſince that time his landlord had 
not been heard of, and no rent had been de- 
manded, his vote was received. Here it may be 
queſtioned, whether there was any adverfe right 
claimed by Hanſcomb, until he fwore to his qua- 
lification at the poll. But the committee muſt 
have held the taking of the oath to explain the 
nature of his poſſeſſion, and to prove, coupled 
with non-payment of rent for ſo long a time, that 
he had held adverſe for more than twenty years, 
the time limited for bringing an ejectment; for 
on this ground only the queſtion was argued, and 
on no other ground can | this deciſion be ſup- 
ported. 


A convenient diviſion of theſe eſtates, for our 


preſent purpoſe, may be into freeholds of inhe- 


ritance, and freeholds not of inheritance. Of 
the firſt claſs, we ſhall treat very briefly; upon 
the ſecond, we ſhall be ſomewhat more copious 
in our obſervations. 


I. Freeholds of inheritance. ' 

1. Tenant in fee fimple has the higheſt intereſt 
which a ſubject can have in an eſtate. He is 
ſeifed of lands and tenements to hold to him, and 
his heirs, for ever. But though the general rule 
ie, that the word heirs is neceſſary to create an 


eſtate of inheritance, yet there are ſome excep- 


tions, as in the caſe of a deviſe by will, or a 
fine and recovery conſidered as a ſpecies of con- 
1 F veyance, 
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veyance, and perhaps i in ſome other cafes. The Tenants in 
holder of lands in fee ſimple may charge his fee fiaple. 
; eſtate, or diſpoſe of it (under ſuch reſtrictions as II 
the law impoſes) as he thinks proper. So 
that eſtates of inheritance may be confined 
by conditions of any ſort, and theſe conditions 
may either render the eſtate a qualified or baſe 2 Bl. Com 
fee, or a fee conditional; which laſt may be ſub- P 19. 1. 
divided into fees conditional at common law, 
'S and fees tail. A baſe or qualified fee, is a fee with Baſe fees. 
bp 2 qualification ſubjoined thereto, and muſt be 
determined whenever the qualification 1s at an 
' end; as a grant to A. and his heirs, tenants of 
the manor of Dale; the grant is determined 
when the heirs of A. ceaſe to be tenants of that 
manor. It is a fee, becauſe by poſſibility it may 
endure for ever; but baſe or qualified, becauſe 
it may end ſooner. A conditional fee, at the Conditional 
common law, was a fee reſtrained to ſome parti- fees. 
cular heirs, in excluſion of others; as, © to the 
ce heirs of a man's body,” or © the heirs male 
* _ - of his body.” It was 4 fee, becauſe it might 
poſſibly endure for ever, and conditional, becauſe 
the condition expreſſed or implied at its creation 
was, that, on failure of ſuch particular heirs, it 
ſhould revert to the donor. Under the ancient 
rules of conditional fees remain annuities, and - 
ſuch like inheritances as fall not within the ſta- 
tute of Weſtm. 2. de donis. As ſoon as the grantee 
had Say iſſue born, his eſtate was ſuppoſed to be- 
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come abſolute, by performance of the condition, at 
leaſt ſo far as to enable him to alien it, to forfeit 
it for high treaſon, and to charge it with certain 
incumbrances. 


Fees tail are by force of the ſtatute of Weſt- 
minſter, 2. c. 1. (13 Ed. I.) And a man may 
be tenant in tail general, or in tail ſpecial ; the 
former is, where the eſtate is given to a man, 
and the heirs of his body to be begotten ; the 
latter is, where the eſtate is given to a man and. 
his wife, and to the heirs of their two bodies be- 
gotten, The word Body, or ſome other words 
of procreation, are neceſſary to make it a fee 
tail, and aſcertain to what heirs the fee is limited ; 


and if either the words of inheritance, or of pro- 


creation, be omitted, it will not be an eſtate 
tail; but, in laſt wills, eſtates tail may be deviſed 
by irregular modes of expreſſion. 


II. Freeholds not of inheritance, are where a 
man is ſaid to be, 1. Tenant in tail after poſſibi- 
lity of iſſue extinct. This happens where one is 
tenant in ſpecial tail, as juſt deſcribed, and the 
perſon from whoſe body alſo the iſſue was to 
ſpring, dies without iſſue, or leaving iſſue, that 
iſſue becomes extinct. Such tenant holds only 
for life, but he has many of the privileges of a 
tenant in tail. 


2. Tenant 
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2. Tenant by the curteſy of England“; and 
this is where a man marries a woman, ſeiſed o 
lands aud tenements in fee ſimple or fee tail, and 
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has by her iſſue, born alive, which was capable of p. 126. 


inheriting her eſtate, and ſurvives her, he ſhall 
on her death hold the lands for his life. But, if a 
woman maketh a gift in tail, reſerving a rent 
to her and her heirs, and the donor taketh huſ- 
band, and hath iſſue, and the donee dieth with- 
out iſſue, when the wife dieth, the huſband ſhall 
not be tenant by the curteſy of the rent, for that 
the rent newly-reſerved is, by the a& of God, 
determined. There are four requiſites to make a 
tenant by the curteſy : marriage, ſeiſin of the 
wife, iſſue, and death of the wife, 1. The 
marriage muſt be canonical' and legal. 2. The 
ſeiſin of the wife muſt be an actual ſeiſin or 


poſſeſſion of the lands, and therefore a man can- 


not be tenant by the curteſy of a remainder, or 
reverſion; ſo, if the wife be an ideot, the King, 
by his prerogative, is intitled to the lands the 


inſtant ſhe herſelf has any title. 3. The iſſue 


muſt be born alive, and during the life of the 


mother; ſo that if the mother dies in labour, 
and the Czſarian operation is performed, the 


_ ® Taviſtock, 8th Dec. 11691;—The right of election ap- 
peared to be in the freeholders of inheritance, inhabiting 
within the borough : one David Grindey was objected to, 


as being only tenant by the curteſy, and was given up by 


the candidate for whom he voted, 
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huſband loſes the eſtate ; becauſe, at the,inſtant 
of the mother's death, he had no iſſue born, and 
the land deſcended to the child in the mother's 
womb; and, being ſo veſted, ſhall not be taken 
from him. If the iſſue was born during cover- 
ture, and capable of inheriting the mother's eſtate, 
it is immaterial at what time it was born; for, 
in all poſſible circumſtances, the huſband ſhall 
be tenant by the curteſy. 


If an eſtate in ſeignories, rents, commons, or 


ſuch like, be ſuſpended, a man ſhall not be 
tenant by the curteſy, unleſs the ſuſpenſion be 


« for years only; as, if a tenant make a leaſe for 


life of the tenancy to a ſeignoreſs, who taketh 
huſband, and hath iſſue ; on the wife's death, he 
ſhall not be tenant by the curteſy; but if the 
leaſe had been for years only, it would have been 
otherwiſe. 

A man ſhall be tenant by the curteſy of a 


common without ſtint, but a woman ſhall not be 


endowed thereof, becauſe it-cannot be divided. 
So he may be tenant by the curteſy of a houſe, 
which is Caput Baroniæ, or Comitatus, or of a 
caſtle built for defence of the realm, or of a 
truſt eſtate; but a woman ſhall not have dower 
of any of theſe. 


This eftate is of a ſuperior degree to a'mere 


tenancy for life ; and the huſband may, even in 


the life-time of the wife, after the birth of iſſue, - 


do 
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do many acts to charge the lands, although he is 
only tenant by the curteſy initiate till the death 
of the wife, when his eſtate is conſummate; thus 
if, after iſſue born, the huſband makes a feoff- 
ment in fee, and afterwards the wife dieth, the 
feoffee ſhall hold for the life of the huſband, for 
it could not be a forfeiture; for, at the time of 
the feoffment, the eſtate was a tenancy by the 
curteſy initiate. If a man, entitled to be tenant 
by the curteſy, makes a feoffment in fee, upon 
condition, and entereth for the condition broken, 
and then his wife dieth, he ſhall not be tenant 
by the curteſy; becauſe, although the eſtate 
given by the feoffment was conditional, yet his 


title to be tenant by the curteſy was extinguiſhed 


by the feoffment, for the condition was not an- 
nexed to it. 


3. Tenant in dower, is where the huſband dies 
ſeiſed of an eſtate in fee, or fee tail, and the wife 
ſurvives, and takes as her dower the third part“ 
of all the lands and tenements, whereof he was 
ſeiſed during coverture, for the term of her natural 


life. And this third part is to be valued accord- 


ing to the valũe of the eſtate at the time of the 


1 Aſſgnetur autem ei pro dote ſua tertia pars totius terre 
mariti ſui que ſua fuit in vita ſua. Magna Charta, cap. 7. 
But, by particular cuſtem, the wife may, in ſome places, 
have the half, in others the whole, and in others, a you 
only, of the huſband's land. 
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aſſignment of the dower, whether the premiſes 
be improved or impaired. ſince they came into 
the hands of the heir. 

Dower by the common law, 1s the only . 
of dower now in uſe “: and two points are material 
to conſider: 1. Who may be endowed. 2. Of 
what. As to the firſt then, ſhe muſt be the 


actual wife of the deceaſed, at the time of his 


death. A divorce à vinculo matrimonii deſtroys 
the dower, but not one 2 menſa & thoro ; but by 
the ſtatute of Weſtminſter, the 2d, if a woman 
elopes from her huſband, and lives with an adul- 
terer, ſhe loſes. her dower, unleſs her huſband is 
voluntarily reconciled to her. The widbws of 
traitors, (except in caſe of certain modern trea- 
ſons relating to the coin) but not of felons, arc 
barred of their dower. And an alien, unleſs ſhe 
is the queen conſort, cannot be endowed, for an 


alien is incapable of holding lands; and, for that 


reaſon, the widow of an alien cannot claim dower 
of his lands, for he could legally poſſeſs none. 
As to the 2d, Of what: In general the widow 
may be endowed of all lands and tenements of 
which her huſband was ſeiſed in fee ſimple, or fee 


tail, at any time during coverture, and of which 


* Dower ad eſtium ecclefi and ex afſen/u patris may. exiſt 
now, but the uncertainty ariſing from the right of the widow 
to elect whether ſhe will take her dower in thoſe forms, or 
by the common law, has occaſioned both to be totally diſ- 


; uſed, 
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any of her iſſue might by poſſibility have been Tenants in 
heir; and a ſeiſin in lau of the huſband, will be as dower. 
effectual as a ſeiſin in deed, to entitle the wife to 
her dower. But of every ſeiſin in law, or actual 
ſeiſin of lands and tenements of the huſband, a 
woman ſhall not be endowed ; for if the grand- 
father of A. is ſeiſed of three acres of land in fee, Co. Litt. 
and taketh wife, and dieth, this land deſcendeth P' 31 
to the father of A. and the widow is entitled to 
her dower, or one acre. The father dieth, and ſo 
doth the wife of the grandfather ; the wife of the 
father ſhall be endowed only of the two remaining 
acres, for the dower of the grandmother is para- 
mount the title of the wife of the father, and the 
ſeiſin of the father, which deſcended, is defeated, 
and he had bur a reverſion expeCtant en a freehold; 
and, in this caſe, Dos de doto peti non debet. But 
there is a great diverſity here between a deſcent and 
a purchaſe ; for, if the father had taken the eſtate 
by purchaſe, the wife of the father would have been 
_ endowed alſo of the part aſſigned to the grand- 
mother, So, if the wife of the father is firſt en- 
dowed by the ſon who enters after the death of 
his father and grandfather, the wife of the grand- 
father ſhall not be endowed of the dower of the 
wife of the father, In ſome caſes alſo the huſ- 
band may be ſeiſed in fee; yet, after his death, 
the wife ſhall not be endowed, as both of land 
given, and land taken in exchange, but ſhe may 
E 3 have. 
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1 dower. 


Co. Litt. 
P- 32. 


Tenants in 
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have her election to be endowed of which ſhe 
will. And where there are two jointenants in 
fee, if one maketh a feoffment in fee, yet his 
wife ſhall not be endowed. The ſeiſin of the 


huſband for a tranſitory moment only, when the 


ſame act which gives him the eſtate conveys it 
alſo out of him again, (as where, by a fine, land 
is granted to a man, and granted back again by 


the ſame fine) will not entitle to dower, for the 


land was merely in tranſitu, and never reſted in 
him; but, if it had reſted in him for a ſingle mo- 
ment; ſhe would be endowed of it. If the huſ- 
band make a leaſe for life of lands, reſerving 
rent to him and his heirs, and he taketh wife, 
and dieth, the wife ſhall not be endowed of the 
reverſion, becauſe he was not ſeiſed of it during 
coverture ; nor of the rent, becauſe he had but a 
particular eſtate therein, and no fee ſimple ; but 
if the huſband maketh a gift in tail, reſerving a 
rent to him, and to his heirs, and after taketh 
wife, and dieth, ſhe ſhall be endowed of this rent, 
becauſe it is a rent in fee, and by poſſibility may 
continue for ever, | | 

In general, a wife may be endowed of all her 


— huſband's lands, tenements, and hereditaments, * 


corporeal, or incorporeal, although the huſband 
aliens the lands during the coverture, for he 
aliens them ſubject to his wife's dower; but there 
are a few exceptions to this rule, for ſhe ſhall 

| nat 
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not be endowed of a caſtle built for the public 
defence of the realm; nor of a common without 
ſtint, though ſhe may of a common certain; nor 
of copyhold eſtates, unleſs by cuſtom ; but ſhe 
may of the principal manſion, unleſs it be a 
caſtle built for defence of the realm, or caput 
comitatus, five baronis, She ſhall be endowed 
of rent- ſervice, rent-charge, and rent-ſeck ; but of 
an annuity that charges only the perſons, ſhe 
ſhall not, nor ſhall ſhe if the freehold of the 
rents, common, &c. were ſuſpended before the 
coverture, and continue ſo during the coverture ; 
but if, after coverture, the huſband do ex- 
tinguiſh them, as by releaſe, ſhe ſhall be endowed 
of them. Moreover, a woman ſhall not have 
dower of an eſtate wherein her huſband had not 
the legal, but only an equitable intereſt, nor of 
lands whereof ſhe has levied a fine, or ſuffered a 
recovery during coverture. 

By Mag. Charta, c. 7. the widow may remain 
in the chief houſe of her huſband for forty days P 
after his death, within which time her dower 
ſhall be aſſigned to her; but if that houſe be a 
caſtle, and if ſhe ſhall leave the caſtle, a houſe 
competent for her ſhall be immediately provided 
for her, in which ſhe may dwell till her dower is 
ſo aſſigned. Theſe forty days are called the 
widow's quarentine, and the lands to be held in 
dower muſt be aſſigned by the heir of the 

E 4 nuſband, 
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coveries, 


p- 66. 
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huſbahd, or his guardian, to entitle the lord to 
demand his ſervices of the heir for the lands fo 
holden. If her dower is not aſſigned fairly, and 
within the forty days, ſhe has her remedy by 
writ of dower, and after judgment, the ſheriff, 
by a writ of execution, will be commanded to 
aſſign it. If the thing of which ſhe is endowed 
is diviſible, her dower muſt be ſet out by metes 
and bounds ; if indiviſible, ſhe muſt be endowed 
ſpecially, as of the third preſentation to a 
church; the third toll-difh of a mill; the third 
part of the profits of an office, of ſtallage, or a 

fair; the third part of a dove-houſe or a fiſhery; 
and the ſureſt way of taking dower of tythes is 
by every third ſheaf, &c. 

A woman loſes her dower if ſhe detains the 
title deeds, or evidences of the eſtate from the 
heir, until ſhe reſtores them; and by the ſtatute 
of Glouceſter, if ſhe aliens the land aſſigned 
her, ſhe forfeits it ip/o fav, and the heir may 
recover it. 

Queſtions formerly aroſe, not epd, at 
county elections, as to the right of thoſe who 
had married widows entitled to dower, to vote, 
where the dower had not been aſſigned and ſet 
out by metes and bounds ; and the practice, I 
believe, was pretty generally to exclude them 
from voting, as was done in the'Glouceſterſhire 
caſe in 1777. But the 20 Geo, III. c. 17. ſ. 12. 

Nun puts 
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puts an end to all queſtions in moſt caſes upon 
this point, for it enacts, that “ where any woman, 
te the widow of any perſon tenant in fee, or in 
cc tail, ſhall be entitled to dower or thirds by the 
* common law, out of the freehold eftate of which 
« her huſband died ſeiſed or poſſeſſed of, and ſhall 
ce intermarry with a ſecond huſband, ſuch ſecond 
te huſband ſhall be entitled to vote in reſpect of 
. © ſuch dower or thirds, if ſuch dower or thirds 
* ſhall be of the clear yearly value of forty 
* ſhillings, or upwards, although the ſame has 
© not been aſſigned or ſet out by metes or 
e bounds, if ſuch ſecond huſband ſhall be in 
te the actual receipt of the profits of ſuch dower, 
« and the eſtate from whence the ſame iſſues is 


Tenants in 
dower. 


— 


te rated to and contributes to the land tax in the 


tc name of the actual owner of the lands or tene- 
* ments from whence ſuch dower or thirds. ariſes 
& or iſſues.” 

It is obſervable that this proviſion extends 
only to the perſons who have married widows 
entitled to dower out of the freehold eſtates of 
which their huſbands died ſeiſed or poſſeſſed, but 
does not take in fuch eſtates as the firſt huſband 
had been ſciſed of and conveyed away, or other- 
wiſe diſpoſed of in his life-time. Theſe eſtates, 
therefore, not being included in the act, the right 
of perſons who have married widows entitled to 
dower out of _ muſt, as far as may be 

material 
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material to the right of voting, be left as at com- 
mon law before the act paſſed. Without the 
aid of the act of parliament, which only recites 
that doubts had been entertained, it ſhould ſeem 
that the ſecond huſbands, who have married 
widows entitled to dower unaſſigned, could not 
poſſibly ſupport their claim to vote. 


4. Tenant for life, the loweſt deſcription of 


freeholders, is where a man holds lands or tene- 
ments for the term of his own life ; or for that 


of another perſon, and then he is called tenant 
per auter vie; or for more lives than one. 

This eſtate may be created either by expreſs 
words, or a general grant, without defining or li- 
miting any ſpecific eſtate; and ſuch grant, or a 
grant for term of life, without mentioning of 
whom, ſhall be an eſtate for life of the grantee; and 


ſo of the declaration of an uſe. But though, ge- - 


nerally ſpeaking, ſuch an eſtate will enure for the 
life of the grantee, there are ſome eſtates, deemed 


eſtates for lives, which may be determined before - 


the life for which they are granted expires; as 
if an eſtate be granted to a woman during her 
widowhood, or quamdiu ſe bene geſſerit, or to a man 
and a woman during coverture, or as long as the 


grantee. dwell in ſuch a houſe, or ſo long as he + 


pays . 10, &c. or until the grantee be promoted 
to a benefice, or: for any like uncertain time, 
which is, as Bracton expreſſes it, zempus undeter- 

9 minatum 3 
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minatum ; yet all theſe are reckoned eſtates for 
life, becauſe they may by poſſibility laſt for life. 
So if a perſon make a leaſe of a manor, which 
at the time of making the leaſe is C. 20 a year, 
until C. 100 is paid, becauſe the annual profits 
are uncertain ; but if a man deviſes a manor to 
his executors for payment of debts, and till his 
debts are paid, it is but a chattel intereſt, and the 
executors cannot vote. And tenants by ſtatute 
merchant, by ſtatute ſtaple, and by elegit, have 
uncertain intereſts in the premiſes, yet they have 
not - freeholds ; and ſo it is with guardians in 
chivalry, which hold over for ſingle or double 
value. A man bequeathed land to his widow, 
until his daughter came of age, in truſt then, as to 
part of the land, to her own uſe. Henry Turner 
married the widow, the daughter not being of 
age, and the Glouceſterſhire committee deter- 
mined, 7 to 6, that he had no right to vote. 

The following caſe came before the Bedford- 
ſhire committee. One James Conqueſt married 
a widow who was entitled to an eſtate tail in lands, 
but before marriage he had covenanted with one 
R. V. (a friend of hers) in a deed to which they 
were all parties, not to intermeddle with the rents 
and profits of the eſtate, but that they ſhould 
remain-to the ſeparate uſe of the wife ; and that 
R. V. ſhould receive the rents for her uſe, 
and have the ſole management of the eſtate, 

13 ſubject 
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for life. 


Glouceſter, 
P. 190. 


2 Luders, 
p- 422. 
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ſubject to her controul, and that ſhe might de- 
viſe or diſpoſe of it as ſhe thought fit, and that 
he (the huſband) would join in all neceſſary acts 
to render effectual her diſpoſition of it. The 
tenant produced a receipt of the wife for rent, 
and the committee held that the huſband had 
not ſuch an intereſt in the land as gave a vote. 

A leaſe for a life is determined by the civil 
death of the tenant, as by entering into a mo- 
naſtery; and it is to prevent terms from being ſo 
determined, that it is now the general practice 
of conveyancers to make them enure for the 
natural lives of the perſons mentioned in the 
grant. 

A man may have an eſtate for term of life de- 
terminable at will, as where the king grants an 
office to one at will, and grants him a rent alſo 
for the exerciſe of his office for term of life; 
this is determinable on the determination of his 
office, and ſo not a freehold. 

No eſtate below an eſtate for life is a free- 


| hold, or requires the folemnity of a conveyance 


by livery of ſeiſin. And an eftate for any term 
of years, however long, determinable upon lives, 
though in the common courſe of human life it 
muſt laſt them out ten times over, is not a free- 
hold, but a leaſe for years, determinable on a «Ute 

or lives. 
A freehold by 'the common law cannot " 
created 
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created to commence in futura, but muſt take 
place directly, either in poſſeſſion, remainder, or 
reverſion. But a perſon ſeiſed of a freehold inte- 
reſt, though it is only in reverſion or remainder, 
may vote if he receive 40 5. rent from it in poſ- 
ſeſſion; but if lands are let to à perſon for life, 
reſerving no rent, or leſs than 40 5. by the year, 
the grantee cannot vote during that term; but 
if he lets ſuch lands only for term of years, with- 
out any rent at all, or under 40s. per annum, re- 
ſerved, he may vote in reſpect of the freehold 
in him. 

Where Richard Sharman had voted for pre- 


Glouceſter, 


miſes which had been conveyed in the reign of P. 183. 


Queen Elizabeth for 1,000 years, but which in 
1700, one Bailey (under whom the voter claimed) 
had. granted in fee, he was held by the Glouceſter- 
| ſhire committee, nem. con; to be a good vote. 
But, without the lapſe of time to corroborate the 
title, the mere conveyance of a chattel intereſt, 
as if it was a freehold, will not give a right to 
vote, Thus Paul Sylveſter had voted under a 
deed conveying a remainder of a. chatrel intereſt 
of ninety-nine years, as if it had been a freehold ; 
and it was held that he had no vote*. Lands 
were conveyed to the father and mother of A. 


No * This caſe is imperfectly reported in the book from 
which it is cited. 


for 


Glouceſter, 
P- 182. 


Ib. p. 30. 
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Tenants for life, with power of appointment ; they jointly 
for life. appointed to A. in fee. This was held to operate 
as a good appointment of the father for his own life, 

and ſo A. had a freehold, and might vote. Lands 

Glouceſter, were deviſed to A. © during her widowhood, and 
P. 13» 14» 15+ « no longer, or for her life ;” the teſtator's eldeſt 
ſon, as heir at law, has a right to vote on the ſe- 

cond marriage of his mother, determined 8 to 5; 


but his ſecond ſon has no right to vote, deter- 
mined 12 to 1. Foot 


Equitable The doctrine of uſes and truſts was wholly 
* I Zune. unknown at common law; but the convenience 
fin. . fur attending it was, ſoon after its introduction, almoſt 
r univerſally felt. The ſtatute of the 8 Hen. VI. 
2 , = requiring a perſon to have freehold tenements to 

+7 4 Fx /@- the value of 40.5. per annum, has always been 
wes r wie confined to perſons having the legal eſtate in 
1 A freehold tenements of that value ; and, in conſe- 
ub, , au, quence, if the law had been ſtrictly enforced, 

a after uſes became common, the greater part 

Z Sh Tac of the landholders of England muſt have been 

6 diſqualified. Lord Coke's obſervations upon 
Ce. Hi 72 the ſtatute 2 Hen. V. ſt. 2. c. 3- ſtrongly 
Lo > illuſtrates this. That act provides, that to be 
| a juryman in certain caſes, a perſon ought 
to have lands or tenements of the annual value 

of 40s. beſides the reprizes thereof; and he 

obſerves, that, owing to the troubles occaſioned 

in this country by the quarrels between the 


houſes 
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houſes of York and Lancaſter, the greateſt part Equitable 
of the lands in England were, at the making of fre<bolds. 
this ſtatute, in w/e ; and although in law the land 

was in the feoffees, yet, becauſe they had it but 

in truſt, and cęſtui que uſe took the whole profits: 

the judges extended this law, which is a remedial 

one, by equity, againſt the letter of it, to the 

ceſtui que uſe, and not to the feoffees. How far 

in like manner the judges might have extended 

the 8 Hen. VI. by equity, is not the queſtion now; 

thoſe tribunals by which it has been conſtrued, hav- 

ing taken the contrary line, and confined it ſtrictly 

to the letter. The legiſlature at length, when - 

conteſts for counties grew more frequent, and the 

rights of voters were more ſtrictly ſcrutinized, found 

it neceſſary to remove a diſqualification, which 

affected a vaſt number of freeholders, and en- 

acted that © no perſon or perſons ſhall be al- a. 
9 lowed to have any vote in election of members 9.5 _ 
« to ſerve in parliament, for or by reaſon of 

« any truſt eſtate, or mortgage, unleſs ſuch 

* truſtee or mortgagee be in actual poſſeſſion 

e or receipt of the rents and profits of the ſame 

& eſtate; but that the mortgagor or ceſtui que 

« truſt in poſſeſſion, ſhall and may vote for the 

« ſame eſtate notwithſtanding ſuch mortgage or 

ce truſt,” Upon this clauſe muſt be founded 

the right of every perſon claiming to vote for a 

truſt eſtate, 


Moſt 


Glouceſter, 
p- 130, 131. 


Ib. p. 184. 
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_ Moſt of the queſtions relating to truſt eſtates, 
which ariſe at county elections, will admit of 
eaſy folution, if the relative ſituation of the 
parties be attended to. When it is once ſettled, 
whether the perſon claiming to vote is tlie truſ- 
tee, or ceſtui que traſt, the difficulty will! be 
in general removed, Sometimes indeed a queſ- 
tion may ariſe as to who is to be conſidered as 
the ceſtui que truſt, as in the following inſtance. 
A father, by will, bequeathed an eſtate to truſtees, 
to pay out of the profits thereof 65. per week 
td his ſon: John Lawrence (whom he conſidered! 
as an ideot) with the reverſion to his ſon Thomas, 
on the death of John, or his giving ſecurity to 
che truſtees to pay the 63. per week, which he 
had not done. It was held by the Glouceſter- 
ſhite committee, that Thomas had not ſuch an 
intereſt in the premiſes, as entitled him to vote, 
but that John had: So a bare permiſſion or 
authority to receive the rents. and profits of an 
eſtate, unconnected with the legal intereſt in it, 
gives no right to vote; as where a voter had 
ſold his eſtate to a perſon, who at the ſale 
executed a bond to permit him to receive the 
rents and profits for life; it was reſolved, nem. con. 
by the ſame committee, that he had no right 
to vote. Still leſs will the receipt of the rents 
and profits of an eſtate by a ſtranger, give a vote, 
or diſqualify the real owner of the eſtate. So 
in the Bedfordſhire committee it was reſolved, 
5 g that 
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that the deviſee of an eſtate had a right to vote, 
though the tenant conſidered another as his 
landlord, and had actually paid rent to him, for it 
ſhould be preſumed, that the perſon to whom 
| he paid rent, was only tenant to the deviſee. 

In the caſe of John Bonfield, where the deviſee 
of an eſtate charged with an annuity had by 
parol agreed to give up the eſtate in ſatisfac- 
tion of the annuity, and had put the annuitant in 
poſſeſſion of the eſtate, it was held the annuitant 
had a right to vote for it. 

An eſtate had. been deviſed by James Smith's 
father, to his eldeſt ſon Thomas, in truſt to 


pay legacies to the younger children, Thomas 


refuſed to take the land, ſubject to the truſt, and 
the younger children, with his conſent, took 


poſſeſſion of certain parcels of the land, in fatisfac- 


tion of their legacies. James had been in poſ- 
ſeſſion of his freehold in this way for five years, 
and his vote was held good. For he muſt be 
conſidered as a.purchaſer for a valuable conſide- 
ration. 

Queſtions upon equitable purchaſes muſt 
frequently ariſe at county elections; it may, 


therefore, be proper to make a few obſervations. 


upon them. Where a perſon has agreed to ſell, 

and another has agreed to purchaſe certain pre- 

miles, and that agreement has been reduced to 
F writing, 
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writing, whether under ſtamp or nat“, the ven- 


dee being in poſſeſſion of the eſtate, and taking 
the rents and profits by virtue of the agreement, 
ſeems to have an equitable freehold, and to have 
a right to vote. Thus where William Parry 
had articled to ſell his eſtate, and had actually put 
the purchaſer into poſſeſſion, more than twelve 
months before the election, but the purchaſe- 
money was not paid, nor the purchaſe com- 
pleated, the Glouceſterſhire committee reſolved, 
8 to 5, that William Parry, and not the purchaſer in 
poſſeſſion, was entitled to vote. Here, though 
the purchaſer might have compelled a ſpecific 
performance of the contract of ſale, yet, until 
that was done, the legal eſtate reſted in William 
Parry, who, until the purchaſe-money was paid, 
was not the truſtee of the purchaſer, but the pur- 
chaſer his truſtee ; and then, by the above clauſe, 
he, as the ceſtui que truſt, was rightly deter- 


mined to have the right of voting. Neither 


in this or the following caſe, does there appear 
to have been any agreement that the purchaſer, 
though put into poſſeſſion, ſhould take the rents 


* By 23 Geo. III. c. 58. all agreements for the ſale of lands, 


and many other things, muſt be ſtamped within twenty-one 


days after they are entered into; but it has been ſolemnly 
determined, both in the Court of Exchequer and Chancery, 
that, upon payment of the penalty, an agreement may be 


ſtamped, at any time after the twenty-one days are expired. 


2 and 
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and. profits to his own uſe, for if there was, the de- 
termination in both probably would have been dif- 

ferent. John Hinton purchaſed a freehold in 1774, 
and was put into poſſeſſion, but the vendor did not 
execute any conveyance till 1776, within leſs 
than twelve months before the election, and the 
ſame gommittee held that the vendee had not 
a right to vote. In other words, they conſidered 
him. as only truſtee for the vendor, until the legal 
conveyance was made; and if they were right in 


67 
Equitable 
freeholds. 
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| this idea, the act certainly excluded him. The 


Bedfordſhire committee came to a reſolution, 
which ſtanding unexplained, ſeems to be directly 
contradictory to this. One William Smith had 
been in poſſeſſion of his freehold more than a 
year before the election, under a contract for the 
| purchaſe of it, but a/ the purchaſe-money was 
not paid, nor the conveyance executed till ſix 
months before the election, and his vote was al- 
lowed; if the circumſtances of the two caſes had 
been fully ſtated, it is very probable that they 
would have been perfectly conſiſtent with each 
other; for, in the latter caſe, there might have 
been an agreement that the vendee ſhould be in 
receipt of the rents and profits; in Hinton's caſe 
the vendor might be entitled to them. 
Iuohn Jackſon had agreed, before the election, 
for the ſale of his freehold, as from Lady-Day, F. 


17 55 thirteen days before the election, | but he 
F 2 would 


2 Luders, 
p. 540. 
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oh 
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Equitable Would not execute the deeds, becauſe he had 

freebolds. promiſed to vote. After the election he executed 
the conveyance, as from the Lady- Day preced- 
ing, and an attornment as tenant to the purchaſer 
from that day; and his vote was diſallowed. 

In truth, the queſtion in this and other caſes 
ſeems to be, Who is to have the rents and profits 
of the eſtate, by virtue of the agreement, until 
the legal conveyance is made? for if they belong 
to the vendee under ſuch circumſtances as that 
he can compel a ſpecific performance, the vendor 

| is truſtee of the legal eſtate for him; but, on the 
| contrary, if they belong to the vendor, though 
the vendee 1s in poſſeſſion of the premiſes, he 
| clearly is not entitled to vote, by the 7 & 8 
* Will. III. c. 25. In many caſes, whether the 
vendee ſhall be truſtee, or cęſtui que truſt, may 
depend upon, whether it is through the default 
of the vendor that the legal eſtate has I not been 
conveyed. 

So much of the ſtatute of the 7 & 8 W. III. 
c. 25. as relates to mortgagors in poſſeſſion of 
eſtates, where the ſurplus rents do not amount 


to 40s. per annum, after payment of the intereſt, 
will be conſidered hereafter. 


” — — — — — 2 —— 
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* 


F6intenants, Jointenants and tenants in common of fre- 
_— OO hold eſtates, and for freehold intereſts, have a right 
| to vote; for the former are. ſeiſed individually, 
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per my & per tout; the latter have each a ſeparate 
intereſt in their reſpective ſhares. But the 7 & 
8 W. III. c. 25. ſ. 7. has provided, that no more 
than one ſingle voice ſhall be admitted for the 


ſame houſe or tenement. 


Corporations are divided into aggregate and 
ſole. Corporations aggregate conſiſt of ſeveral 
perſons united together into one ſociety, kept 
up by a perpetual ſucceſſion, ſo as to con- 
tinue for ever; of which kind are the head and 
fellows of a college, and the dean and chapter of 
a cathedral church. Corporations ſole conſiſt of 
one perſon only, and his ſucceſſors, incorporated 
to give them perpetuity, and ſome other legal 
advantages, which, in their natural capacities, 
they could not have had, 'Thus the King is a ſole 
corporation, ſo are ſome deans and prebendaries 
diſtinct from their ſeveral chapters, and ſo is 
every parſon and vicar. The freehold of lands 
belonging to an aggregate corporation is veſted 
in the corporation itſelf, and not in the individual 
members of which it is compoſed; and therefore 
ſuch corporators have not a right to vote for the 
lands of the corporation, for they have not ſuch 
an eſtate in them as the law requires. With 
reſpect to ſole corporations the law is different“. 

With 
* Lord Coke, in his commentary upon the 14th ſection 


of Magna Charta, beginning Liber homo non amer- 
F 3 FE cietur » 
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With regard to corporations aggregate, I do 
not find thit the individual members of which 
they are compoſed, have ever been permitted' to 
vote for the eſtates of the corporation. County 
of Cambridge, May 28, 1624, Mr. Glanville 
made the report of the committee. It appeared 
that the freeholders complained that the ſcholars, 
and fellows of colleges and halls, and parſons 
and vicars, came and gave voices at the election; 
and the Houſe agreed with the committee in 
reſolving, * upon queſtion, that members of 
«* colleges, halls, or corporations, not having 
« freehold, ſaving in right of their colleges, 
« halls, or corporations, ought not to have voice 
ce in elections of knights or burgeſſes.” And, 
upon a ſecond queſtion, „ that fellows and 
* ſcholars, that have fellowſhips and chambers 
e above 405. ought not to have voice in elec- 
cc tions.” And alſo, © upon queſtion, that par- 
« ſons and vicars, that have no other freehold. 
cc but glebe lands, ought not to have voice in 
cc elections. By another entry of the proceed- 
ings on this election, it appears, that the ſecond 
refolution was ſupported in the Houſe by theſe 


, Aa - 


= 


8 cietur, 5 &c. on the words Liber homo, ſays, ** The 
0 words of che act being liber homo, it extendeth as well to 
e ſole corporations, as biſhops, &c. as to laymen, but not 
to corporations aggregate of many, as mayor and com- 

* monalty, and the like, for they cannot be comprehended 
** under theſe words liter homo,” &c 


arguments: 
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arguments *: ec He that hath a chamber cometh 
© not in by livery and ſeiſin, nor by deed en- 
cc rolled; no aſſize lieth; the freehold of it is in 
ce the corporation; his fellowſhip like wages and 
« diet given a ſervant.” Here the perſonal diſ- 
ability of the fellows, ſcholars, parſons, or vicars, 
as being clergymen, was not in queſtion ; but it 
was taken for granted, that, if they had a proper 
freehold qualification, they had a'right to yote. 
Dalton, in conformity to the firſt of theſe reſo- 
lutions, lays down, as the law in his time, that 
fellows of colleges in univerſities have no vote, 
by reaſon of their chambers, or other ayails, &c. 
in the colleges. So, before the Glouceſterſhire 
committee, it appeared, that there were twelve 
vicars of Hereford, with the cuſtos, who aggre- 
gately enjoyed /. 103 per annum. The cuſtos 
divides the rents as they come in, taking a double 
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ſhare for himſelf, the reſt having an equal ſhare 


each. And it was reſolved nem. con. that Dr. 
Stone, being part of a corporate body, compoſed 
of a cuſtos and eleven vicars of Hereford, had 
not a right to vote for his part of the eſtate veſted 
in the corporation. And, in the Cricklade caſe, 


* The proceedings on this report are entered as of the 
ſame day, in two parts of the printed Journals of the Houſe 
of Commons, viz. at pa. 714 and pa. 798 of the firſt volume, 
The ſecond entry of the reſolutions is moſt correct and full, 
but I have extracted this note of the arguments uſed in the 
debate from the firſt entry. 


F 4 in 
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of the twelve burgeſſes of Malmſpury. They 


yt held each a parcel of land, in right of their bur- 


2 Luders, 
p- 


Torporations 


541. 


_ bole, 


geſsſhips, in ſome meaſure like the prebendal 
rights in chapter lands. It was argued, that the 


lands belonged to the corporation aggregate, and 


not to the "Individual members of it; but the 
committee did not come to any determination. 
Thomas Shepherd, one of the bailiffs of Bed- 
ford, ſucceeded to his freehold, in right of his 
office, upon the death of the laſt poſſeſſor, a 
few months only before the election. As his 
vote was, in the liſt of objections, objected to only 
for want of a due affeſſment, and his freehold 


being under value, this point was not gone into, 
and his vote was admitted. 


It has never been diſputed, that perſons, being 


ſole corporations, have a right to vote at the 


elections of knights of the ſhire, for lands which 
they hold in their corporate capacity, i. e. to 


them and their ſucceſſors, not to them and their 


heirs. The inclination of the Houſe of Com- 
mons has generally been to enlarge the franchiſe 
of voting, and increaſe the number of electors; 
it may have, therefore, been thought a diſtinction 
too refined to contend, that a privilege, merely 


of a perſonal nature, ought to be annexed only 


to lands which a man holds in his perſonal capa- 


city, and that his corporate poſſeſſions cannot 
giye him individual rights. 


Upon 
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Upon the genuine principle of the Engliſh Con- 
ſtitution, that property, (not the perſons of thoſe 
who poſſeſs it,) ſhall be repreſented by thoſe who 
have a right to burden it with taxes, the clergy, 
though ſole corporations, and poſſeſſed of glebe 
lands, were not permitted to vote; for thoſe glebe 
lands were repreſented and taxed, not in parlia- 
ment, bur in convocation. 'The reſolution in the 
Cambridgeſhire caſe, © that parſons and vicars, 
ce that have 70 other freehold but glebe lands, 
© ought not to have voice in elections,“ raiſes, 
however, an inference, that they were not perſon- 
ally incapacitated, but that, if poſſeſſed of other 
freehold than glebe lands, they were entitled to 
vote as well as any other freeholders. In about 
forty years after the caſe of the county of Cam- 
bridge, a very material alteration took place in 
the ſituation of the clergy. They had uſually 
met in convocation, at the ſame time with the 
parliament, and had levied taxes on their own 
body, ſeparate and diſtinct from thoſe impoſed 
on the laity. The influence of the King, by 
reaſon of the eccleſiaſtical preferments he had to 
beſtow, was generally greater over the clergy 
than the laity; and conſequently the ſubſidies 
voted by the convocation were uſually greater 
than thoſe voted by the parliament. During the 
time of the rump parliament, the clergy of the 
then eſtabliſned church were taxed by a land and 


poll 


Hume, p. 


2 Hatſell's 
Precedents, 
p- 8. note. 


Electors muſt have Ch. 3. 


poll tax, in common with the laity, and, in 
common with them, were allowed to vote at the 
election of members of parliament. After the 
Reſtoration, when the hierarchy of the church of 
England was re-eſtabliſhed, the miniſters of 
Charles the IId, finding the mode of levying 
taxes by ſubſidies unproductive, formed the de- 
ſign of continuing the ſyſtem of taxation, which 
had been introduced during the troubles; and 
the clergy made no objection. Motives of policy 
alſo might operate to procure a favourable re- 
ception for this innovation, for it was known 
that the principal power of the ſectaries lay in the 
Houſe of Commons; and, by this maſterly ſtroke, 
the King and the Church ſecured nearly as many 
votes at the elections of knights of the ſhire, as 
there were beneficed clergymen in each county. 
The informal and ſecret manner in which this im- 
portant change in the conſtitution of parliament 
was introduced, ſtrongly confirms the ſuſpicion, 
that corrupt motives were at the bottom. For it 
was firſt ſettled hy a verbal agreement only, between 
Archbiſhop Sheldon and Lord Clarendon, which 
was tacitly agreed to by the clergy in general. — 
The firſt act of parliament by which this agree- 
ment was enforced, was an act paſſed in the year 
1664-5, (16 and 17 Car. II. c. 1.) intitled, © An 
*© act for granting a royal aid to the King's Ma- 
56 jeſty,” by which a new tax was levied on the 

clergy, 
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clergy, in common with the laity; and in return 
the clergy were expreſsly diſcharged from the pay- 
ment of two out of the four ſubſidies which they 
had before granted in convocation*. In an act 
of the ſame ſeſſion, (16 and 17 Car. II. c. 3.) 
ce for granting a ſubſidy to his Majeſty,” there 
was a ſaving of the right of the clergy to tax 
themſelves in future, if they thought fit, in con- 
vocation ; and ſo there was alſo in the 22 & 23 
Car. II. c. 3. In conſequence of this, &c. © the 
ce clergy have aſſumed, and without any objec- 
« tion have enjoyed, the privilege of voting in 


® It was provided by this act, “ that all ſpiritual pro- 
© motions, and all lands, poſſeſſions, or revenues, annexed 
<< to, and all goods and chattels growing or renewed upon 
«« the ſame, or elſewhere, appertaining to the owners of 
the ſaid ſpiritual promotions, or any of them, which are 
% or ſhall be charged or made contributory, by this act, 
towards the payments aforeſaid, during the time therein 
«« appointed, Hall be abſolutely freed and diſcharged from the 
ce two laſt of the four ſubſidies granted by the clergy to his 
« Majeſty, his heirs and ſaccefſors, made in the former 
«« ſeſſion of this preſent parliament, entitled, An a# for 
« confirming of four ſubſidies granted by the clergy, any 


«« clauſe or thing in the ſaid act to the contrary notwith- 


« ſtanding,” 


+ This clauſe was as follows: “ Provided always, that 
© nothing herein contained ſhall be drawn into example, to 
« the prejudice of the ancient rights belonging unto the 
6 Lords ſpiritual and temporal, or clergy of this realm, or 
„ unto either of the univerſities, or unto any colleges, 
* ſchools, almſhouſes, hoſpitals, or cinque ports.“ 
te the 
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te the election of members of the Houſe of Com- 
© mons, by virtue of their eccleſiaſtical free- 
ce holds,” as they did in tbe rump times. Con- 
formably to this alteration of the conſtitution of 
parliamentary repreſentation, Dalton, who wrote 
his book about the time of the Reſtoration, and 
could hardly be ſuppoſed ignorant of the be- 
fore-mentioned reſolution in the Cambridge- 
ſhire caſe to the contrary, expreſsly ſays, that 
clergymen, for their ſpiritual livings, have 
votes. | 

This right ia the clergy has been impliedly 
recognized by ſeveral modern ſtatutes. The 10 
Ann, c. 23. aſſumes, that a parſon, by preſen- 
tation to a benefice, may obtain a right to vote; 
for it enacts, that no perſon ſhall vote in reſpect 
of lands and tenements which have not been 
charged or aſſeſſed, &c. and for which he ſhall 
not have received the rents or profits, &c. for 
one year before ſuch election, unleſs ſuch lands 
or tenements come to ſuch perſon within the 
time aforeſaid, by deſcent, marriage, marriage- 
ſettlement, deviſe, or preſentation to ſome Bene- 
ice in the church, or by promotion, &c. The 
12 Ann. c. 5. which repeals ſo much of this 
clauſe as relates to the rating, ſhews that the words 
lands and tenements in the former act, include rents, 
tythes, and other hereditaments; for it recites, 


e that ſome doubts had arifen, whether parſons, 
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© yicars, and other perſons, having meſſuages, 
ce lands, rents, tythes, or other hereditaments, are 
ce not thereby reſtrained from voting in ſuch elec- 
et tions, in regard that ſuch meſſuages, lands, rents, 
ce tythes, or hereditaments, have not been uſually 
* charged, &c.“ So that from the 12th Anne, 
taken with the prior act, it is clear, that the 
legiſlature then conſidered the right of parſons 
and vicars coming to lands, rents, tythes, &c. 
by prefentation to a benefice, to be clear and un- 
diſputed. That act then provides, that the 1oth 
Ann. ſhall not reſtrain perſons from voting in 
reſpect of rents, tythes, or other incorporeal 
hereditaments, &c. where they have not been 
rated as required by that act, by reaſon that they 
have not been aſſeſſed to all the public taxes 
therein mentioned, provided they have been 
charged to ſome one or more of the ſaid public 
taxes, &c. By the 18 Geo. II. c. 18. ſ. 2. this 
clauſe of the 12 Ann. is repealed; and, by ſec- 
tion 3, no perſon ſhall vote for any meſſuages, 
lands, or tenements, which have not been aſſeſſed 
to the land-tax twelve calendar months next 
before ſuch election. But the firſt ſection of that 
act alſo requires each freeholder to ſwear, that 
he has been in poſſeſſion, &c. whether “ meſ- 
e ſuage, land, rent, tythe, or what elſe,” above 
twelve calendar months, or that it came to him 
by deſcent, &c. promotion to a benefice in the 

| church, 
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church, &c. and the fifth ſection, upon which the 
oath is founded, requiring the voter to have been 
in poſſeſſion of his freehold for twelve months, 
has words. equally ſtrong. The 20 Geo. III. 
c. 17. which reduces the twelve months to ſix, 


for which a freehold muſt be rated to the land- 


Deans and 
chapters. 


God. p. 52. 
Johnſ. p. 61. 


tax before the election, makes no alteration. 


Queſtions may ariſe as to the right of the 


deans and chapters of cathedrals to vote for the 


lands belonging to their churches. In general 


the dean has one part of the annual income, in 


right of his deanery, and each prebendary a certain 
portion alſo, in right of his prebend; the reſidue 
is divided equally among the dean and preben- 


daries; ſo that the dean and each prebendary is a 


corporation ſole, as having a diſtin eſtate, while, 
in reſpe& of his vote in the chapter, he is a 


member of a corporation aggregate. Where 


ſuch a diviſion of the profits of their eſtate as that 
juſt ſtated takes place, the dean and prebendaries, 
as corporations ſole, have votes for knights of 
the ſhire; thus the prebendaries of Weltminſter 
always vote at the elections in Middleſex. But, 


in ſome places, the dean and prebendaries do 


not take any part of the eſtates, or their income, 


to their ſeparate uſe, but divide the whole among 
them, and then they have no right to vote; ſuch, 
perhaps, is the caſe in the cathedral church at 


Glouceſter; 
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Glouceſter ; for, in the liſt of votes objected to at Deans and 
the election in 1777, are © four prebendaries of Chapters. 


cc Glouceſter.” 


Dalton ſays, that gentlemen of the houſes of Gentlemen 


court or chancery are holden to have no voices koh inns of 


at county elections, by reaſon of their chambers 1,1, 


there; but this requires explanation. The tenure p. 334. 
by which the gentlemen of the houſes of court or 


chancery hold their chambers, is not like th: 
which fellows of colleges hold their chambers ; 
for they hold them to their own ſeparate uſe, as 
leſſees under, and not as part of the public body. 


In general, however, they do not give a right to 


vote for the county of Middleſex, either becauſe 
they are not locally ſituated within thoſe parts of 
the county which alone have the right of voting, 
or becauſe the ſocieties who grant them have 
only a chattel intereſt in the premiſes. Several 
gentlemen of Lincoln's Inn, againſt whoſe right 
in theſe reſpects no objection lies, vote at every 
county election for their chambers. 


In the t of the county of York, 22 April, Schoolmaſ- 
1736, the counſel for the petitioner, in ſumming 8 
up the evidence, and ſtating the votes that had curates. 
been diſqualified, mentioned © ſeveral as having 22 Journ. 

“ no eſtate at all as being ſchoolmaſters — P: 696 
<- pariſh clerks — curates, &c.“ If, by virtue 


of 


| 
| 
| 
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Schoolmaſ- 
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of their reſpective offices, they enjoy any free- 
hold lands, or rent charges iſſuing out of ſuch 
lands, for which they claim to vote, their right 


Ꝙ depends upon the intereſts they have reſpectively 


in their offices. If they enjoy them as /ole 
corporations, for life, or quamdiu ſe bene geſſe- 
rint, they have a right to vote at elections. 
Schoolmaſters and pariih clerks generally hold 
their places for life*, but curates (not applying 
the appellation here to thoſe who hold perpetual 
curacies) are as generally removeable at the will 
of thoſe clergymen who appoint them. Hence 
ſchoolmaſters and pariſh clerks, ſeiſed of lands 
by virtue of their offices, are uſually admitted to 
vote, and curates not. I 

In the Bedfordſhire caſe, James Taylor, the 
ſchoolmaſter of Sharpenhoe, received 101, a year, 
under a will, made in 1686, which had theſe 
words: * The ſchoolmaſter and children, from 


es time to time, to be put in and placed there by 
e the approbation and good-liking of J. N. and 


ce his heirs.” Two recent inſtances were proved, 
in which the maſters had been removed without 
any cauſe aſſigned. The vote was held bad ; but 
there was another objection beſides the want of 


* By the Bedfordſhire committee, ſchoolmaſters were 
always preſumed to have eſtates for /ife, unleſs the contrary 
appeared from the nature of their appointment. 

freehold, 
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freehold, viz. that he was not duly aſſeſſed. The 
appointment of the ſchoolmaſter of Houghton 
Conqueſt recited, that © no perſon, qualified 
* according to the will of the founder, had 
ce offered himſelf for the place; and that, there- 
te fore, the maſter and fellows” (of Sydney 
Suſſex College, in Cambridge,) © at the requeſt 
© of the rector and inhabitants of the pariſh, 
“ did appoint William Irons, (the voter) to 
« ſupply the place, til @ perſon properly quali- 
« fied ſhall offer; and his vote was held bad.— 
But in the caſe of two ſchoolmaſters, whoſe ap- 
pointment belonged to the lord of the manor of 
Stratton, who thought he had not power to 
remove the maſters he had once appointed, their 
votes were held good. - 

Philip Turner voted for a rent charge upon 
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the eſtate of the Rev. Mr. Hawkins, the rector 


of Ampthill, who, under a deed ſettling an 
eſtate on the rector for the time being, on con- 
dition that he ſhould “ apply, out of the rents, 
6e 5 J. a year to one or more ſchoolmaſters, or 
© ſchoolmiſtreſſes, for educating ſixteen chil- 


dren, had appointed the voter to the truſt; and 


ſaid, he did not know that he was impowered to 
turn out after he had appointed, and knew no 


inſtance of any being diſplaced. The vote was 


held good. 


8 The 


Schoolmaſ- 
ters, * 


— — —— — 
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The ground of the objection made at the elec- 
tion for Yorkſhire, in 1736, againſt the votes of 
ſchoolmaſters, pariſh clerks, and curates, was, 
ce as having no freehold ;”” but it does not ap- 
pear whether they were objected to as enjoying 
offices to which no land at all was annexed. 
The ſalary of a curate, whether perpetual or 
temporary, is not derived from either lands or 
tythes, but 1s only a ſtipend or allowance paid 
by the beneficed miniſter in the one caſe, and the 
impropriator in the other. And the ſtatute 
1 Geo. ſt. 2. c. 10. giving perpetual ſucceſſion 
to ſuch miniſters who come in © by donation, 
« or are only ſtipendiary preachers or curates,” 
makes no alteration in this reſpect. How far 
they have a right to vote in reſpect of their 
curacies, as offices not deriving falaries out of 
land, has never been diſcuſſed, 


Exactly upon the ſame footing as temporary 
curates, are Proteſtant Diſſenting Miniſters, 
They have no freehold in their offices, but are 
removable at the will of their reſpective congre- 
gations. When, therefore, they are poſſeſſed of 
land virtute officii, they have not an eſtate of 
freehold ; they hold at the will of others, and are 
excluded from, voting. Of late it has been 
argued, that, after they are choſen by their con- 
gregations, they are in office quamdiu ſe bene 


Sa lerini, 
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geſſerint, and cannot be ouſted but for miſcon- Piſſenting 
duct in the duties of their office, ſuch as would eee 


juſtify the deprivation of a miniſter of the eſta- 
bliſhed church. Two or three inſtances, indeed; 
may be mentioned, in which Diſſenting Minifters 
have ſet their congregations at defiance, and held 
their pulpits againſt the inclinations of their 
hearers. The following reſolutions of com- 
mittees prove, that ſuch conduct was not ſup- 
poſed to be juſtified by the general uſage among 
the Diſſenters. In the Glouceſterſhire committee 
this point was argued at much length, and ma- 
turely conſidered. It was mentioned, as a report, 


33 


ce that Diſſenting Miniſters voted in the great Ox- Glouceſter, 
© fordſhire conteſt;” but a motion, © that Samuel 176. 95. 96. 


«© Thomas, enjoying, as Diſſenting Miniſter of * 


ce the chapel of French Hay, an annuity of 151. 
ce a year, by virtue of a deed of truſt, to the ſole 
« uſe and benefit of Thomas Tyler, ſo long as 
<< he ſhall live, and ſupply the cure in the chapel 
«© of French Hay; and, after his death, or ceaſing 
* to ſerve the cure, then in truſt, to apply the 
© ſaid annuity towards finding and providing 
* another good, learned, and pious divine, of the 
_ ©« Preſbyterian perſuaſion, to preach and ſupply 
«© the cure of French Hay, ſo long as the ſaid 
e chapel ſhall be tolerated, had a right to vote at 
c the laſt election for the county ef Glouceſter” 
paſſed in the negative, 8 to 5, And in another 

G 2 ala, 


* 


| 
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caſe, a motion, © that Nathaniel Phillips, as 
© miniſter of the congregation of Tewkeſbury, 
te being in poſſeſſion of an houſe, left by the will 
« of Mary Workman to the miniſter for the 


time being of the congregation of Diſſenters 


ce in Tewkeſbury, the rent thereof to be taken 
ce by them, from time to time, had thereby a 
ce right to vote, was alſo negatived, 8 to 5. And 
theſe reſolutions were adopted in the Bedfordſhire 
caſe. One William Dickins had been miniſter 
of a diſſenting congregation at Keyſoe upwards 
of twenty years, in right of which, beſides volun- 
tary-contributions, he enjoyed two houſes and an 
orchard, of greater value than 40s. a year, and 
he was regularly aſſeſſed to the land tax. Two 
members of the congregation being examined as 
witneſſes, ſaid, they did not underſtand the con- 
gregation had a power to remove their miniſter, 
nor had any ever been removed. On one 
ſide it was contended this voter had not a free- 
hold eſtate for life, but held a place, with per- 
quiſites annexed, at the will of the congrega- 


tion; and the caſe of Glouceſterſhire was cited. 


On the other ſide it was ſaid, he held not during 
pleaſure, but quamdiu ſe bene geſſerat, and there- 
fore he had a freehold intereſt. And the King 
and Barker, 3 Burr. 1265, and the King and 
Bruniges, (Dr. Wachſell's caſe) in Eaſter Term, 
1780, were cited; in the former a mandamus. 

” do 


3. a Freehold Intereſt. 


to admit, in the latter a mandamus to reftore was 
granted. And 1t was obſerved, that in Chad- 
wick and Smith, argued in the court of King's- 
Bench, in Eaſter and Trinity Terms, 1783, the 
court, before they granted a mandamus to admit, 
directed an iſſue to try the merits of the election. 
The committee diſallowed the vote. 
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OF THE ANNUAL VALUE OF THE FREEHOLD 
ESTATES OF ELECTORS. 


HE different ſtatutes relating to the value 
of the freehold which entitles its owner to 
vote, have been already mentioned ; by the laſt of 


them, the 18 Geo. II. c. 18. ſ. 5. a voter muſt 


have a freehold eſtate in the county for which he 
votes, of the clear yearly value of 405. over and 
above all rents and charges payable out of, or in 
reſpeft of the ſame. Here it may be material to 
conſider two points, 1ſt. how the yearly value 
of the eſtate is to be aſcertained, and 2d. what 
are the charges and deductions to be made from 
It. 


Upon the iſt point the Bedfordſhire com- 
mittee came to a general rule, that the value of 
a landed eſtate, in right of which the owner 
votes, is the rent which a tenant would give for 
it, and not what the owner, occupying it himſelf, 
may poſſibly acquire from it. And after the 
above reſolution, the conſtant mode of aſcertain- 


let, 
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let, by examining neighbours, farmers, and Annual value 
others, who were acquainted with the lands, and aſcertained. 


inquiring into the amount and proportion of the 
public and pariſh taxes they were charged with. 
Where lands were let, the rent was in general 
conſidered as only one mode of eſtimating the 
value, but not ſo concluſive as to exclude other 
means of information, 

One mode deviſed by the legiſlature of aſcer- 
taining the value of the lands or tenements for 
which a perſon ſhould be entitled to vote, was 
by making the proportion paid to the public 
taxes the meaſure of the value thereof ; this was 
done by the 10 Ann. c. 23. ſ. 2. which enacted, 
that © no perſon ſhall vote for the electing of any 
e knight of a ſhire, within that part of Great 


« Britain called England, in reſpect or in right 


* of any lands or tenements which have not 


ce been charged or aſſeſſed to the public taxes, 


tc church rates, and pariſh duties, in ſuch pro- 
. © portion as other lands or tenements of 40s, 
© per annum, within the ſame pariſh or town- 
ce ſhip wherein che ſame ſhall lie or be, are 
* uſually charged.” 

The 12 Ann. ſt. 1. c. 5. recites, in the preamble, 
that © ſome. doubts have ariſen, whether parſons, 
* vicars, and other perſons having meſſuages, 
© lands, rents, tythes, or other hereditaments, 
& are not thereby reſtrained from voting at ſuch 


G 4 « elections, 


/ 
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ce elections, in regard that ſuch meſſuages, lands, 
ce rents, tythes, or hereditaments, have not been 
ce uſually charged or aſſeſſed to the public taxes, 
e church rates, and pariſh duties, and to every 
« of them. Now, foraſmuch as it was only in- 
ce tended thereby to aſcertain the value of lands 
or tenements, by making the proportion paid 
ce to the public taxes, church rates, and pariſh 
« duties, or ſuch of them to which the ſame were 
ce uſually charged or aſſeſſed, the meaſure of the va- 
&* lue thereof, and for the removing ſuch doubts,” 
be it enacted, © that the ſaid act, or any thing 
ce therein contained, ſhall not extend or be con- 
ce ſtrued to reſtrain any perſon from voting in ſuch 
&« election of any knight of a ſhire, within that 
« part of Great Britain called England, in re- 
e ſpect or in right of any rents, tythes, or other 
ce 1ncorporeal inheritances, or any meſſuages or 


lands in extra-parochial places, or any cham- 


ce bers in the inns of court, or inns of chancery, 
« or any meſſuages or ſeats belonging to any 
ce offices, in regard or by reaſon that the ſame 
* have not uſually been, or ſhall not be charged 
ce or aſſeſſed to all or any of the public taxes, 
te church rates, and pariſh duties, as mentioned in 
« the above-recited act, or in reſpect or in right 
r of any other meſſuages or lands, not herein- 


* before ſpecified, in regard or by reaſon that 


* the ſame have not been uſually charged or 
c aſſeſſed 
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ce aſſeſſed to all and every the public taxes, 
cc church rates, and pariſh duties aforeſaid : 
ce provided that ſuch meſſuages or lands have 
cc uſually been charged or aſſeſſed to ſome one 
cc or more of the ſaid public taxes, rates, or 
ce duties, in ſuch proportion as other meſſuages 
ce or lands of 40s. per annum, within the ſame 
ce pariſh or townſhip where the ſame ſhall lie or 
« be, are uſually charged to the ſame; any 
ce thing in the ſaid recited act to the contrary 
ce thereof in anywiſe notwithſtanding.” 

Theſe acts of the 10 Ann. c. 23. and 12 Ann. 
ſt. 1. c. 5. extended only to the counties of Eng- 
land; and great inconveniences ariſing from the 
numberleſs queſtions which were neceſſarily agi- 
rated at every conteſted election, upon rating of 
the lands and tenements of the freeholders who 
claimed to vote; and the purpoſe for which they 
were made not having been anſwered, they were 
both repealed (as far as relates to this ſubject) 
by the 18 Geo. II. c. 18. ſ. 2. And the free- 
holders oath, and the inquiry which the ſheriff 
may make of each voter, how much he may 
expend by the year, are now the only criterions 


given by any ſtatutes to aſcertain the value at the 
poll. 


In the caſe of the county of Pembroke, 
22d February 1770, a frecholder was rejected, 
who 


89 


Annual value 
aſcertained. 


| Cn 


32 Journ, 


p. 721. 


90 


Of the Annual Value Ch. 4. 


Annual value who was tenant for life or lives, under a leaſe, dated 


how made 
out. 


roth September 1747, and the improved value 


of cke demiſed premiſes was more than 40 s. 


Dalton, 
P. 334 


a year, and for this he claimed to vote. The 
merits of this election were tried before the 
Houſe, and the queſtion was put, That the coun- 
ſel for the petitioner be reſtrained from producing 
evidence, to prove that the voter had a freehold 
entitling him to vote, in reſpect of the tenement 
leaſed to him for one or more life or lives in 
being, under the ſole conſideration of the rent 
reſerved; but it was moved, and the queſtion 
carried, to adjourn, 97 to 69, ſo that the Houſe 
came to no determination. It does not ſeem 
that there was any reaſonable ground of objec- 
tion to the vote of this perſon ; for, if the having 
of 40 5s. rent per annum, or an annuity for life of 
405. per annum, iſſuing out of lands, is ſuffi- 
cient, this muſt be ſo too, for it was a rent 
of 40 5. per annum, iſſuing out of lands dur- 
ing life or lives, provided the improved rent 


aroſe from the permanent improvement of the 


premiſes. | 
Common of paſture will not entitle a man to 


vote; but if he has a freehold houſe or lands of 


the value of 305. and common appendant there- 
to of the yearly value of 10s, or more, it will 


quahfy him ; but the houſe muſt not have been 


erected 
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erected within memory, for common appen- Annual value 
dant can only be by preſcription. In the caſe gh 
of Cambridgeſhire, 12 February 1693, ſe vera 
voters were objected to as having freeholds which 11 Journ. 
were not worth 20 3. per annum, but might be P 93: 
worth 40 s. to dig, but not otherwiſe, and it was 

proved that they were all lands where they were 

uſed to dig turf, No ſpecific reſolution was made 


concerning them. 


The next ſubje& of inquiry may be into the Reduced by 

nature of the rents and charges, to which the Wortgage. 
18 Geo. II. c. 18. alludes, when it requires See p. 23. &c. 
that a voter ſhall have a qualification of the clear 
yearly value of 405. over and above all rents and 
charges payable out of, or in ręſpect of the ſame, 
— Conſiderable doubts have been entertained, 
whether a mortgagor in poſſeſſion has a right 
to vote, where the ſurplus of the yearly profits 
of his freehold, after deducting the intereſt of the 
mortgage money, does not amount to 405. 

Cardigan county, 22 Mar. 1741.— The num- 24 Journ. 
bers were 344 to 340, and evidence was pro- P. 144. 
duced againſt ſeven of the ſitting member's 


voters; againſt one the objection was, that he 


had voted for an eſtate of C. 10. 105. a year, 
incumbered with a mortgage of /. 100, and 


a judgment for J. 250. Another was objected 


to, l 
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Reduced by to, becauſe he had voted for an eſtate worth 

mortgage. J. 16 or L. 17 a year, then incumbered with 
L. 471. 175. and which had ſince fold for 
£.410 only. The petitioner was declared duly 
elected, upon a majority made aut of the above- 
mentioned ſeven votes; but in what manner 
does not appear. 

The caſe of Wetherell and Hall ſeems to have 
been a deciſion upon a point exactly like this. 
It was an action on the game laws, tried at the 
ſummer aſſizes 1782, at Durham, before Baron 
Eyre, and a verdict againſt the defendant, for the 
penalty of C. 5. on a count for keeping a gun to 
kill game, ſubject to a ſpecial caſe. That ſpecial 
caſe was argued in the court of King's Bench in 
Michaelmas Term, 23 Geo. III. and judgment 
for the plaintiff, Two queſtions aroſe ; one, Whe- | 
ther the defendant had a ſufficient intereſt in the 
eſtate, to give him a qualification; the other, 
Whether it was of ſufficient value. By the 22 and 
23 Car. II. c. 25. ſ. 3. one of the qualifications is, 
that a perſon ſhall have “ lands and tenements, 
ce or ſome other eſtate of inheritance, in his own 
« or his wife's right, of the clear yearly value of 
© 1001. per annum, Sc. The defendant in the 
preſent caſe was poſſeſſed of copyhold lands of 
the yearly value of . 103, part of which, of the 
value of /. 14 per annum, was mortgaged for 


+ 400 


% r tt fag cos. ar wo UU AREAS 


4. [ Ch. 4: of the Freehold. - 93 


th C. 400; it had been ſurrendered to the mort- Reduced by 
th gagee, who had been admitted. The intereſt had Mortgage. 
Or been regularly paid, and the mortgagee had not 
ly entered. After deducting the intereſt reſerved 
= on the mortgage, the defendant had not C. 100 
e Deer annum left to his own uſe. The court de- 


termined in favour of the defendant on the firſt 
© point, but judgment was given againſt him upon 
the ſecond. Lord Mansfield ſaid, «© the mort- 
e tc gagor is owner of the land, and the mortgagee 
l c has a charge upon it, and whoever it comes 
- to is his debtor. If a man has a ſufficient 
> } eſtate, after paying the intereſt, he is qualified. 
| © It is a charge, and goes with it as much as a 
ce judgment or a ſtatute ; it is very clear, there 
. te can be no doubt of this.” Mr. Juſtice Buller 
alſo, in giving his opinion, ſaid, “ the only queſ- 
! < tion is, whether the words clear of all charges, 
| . mean clear value to the perſon in poſſeſſion,” 
and he expreſſed himſelf ſtrongly in the affirma- 
tive. | 
In the Bedfordſhire committee, Richard 2 Luders, 
Stringer was objected to as having voted for a P 450. 
freehold of C. 9 a year, charged with J. 220; 
the intereſt of which ſum reduced the annual 
produce to. leſs than 40s. a year. The caſe 
(which was conſidered as a new one,) was fully Ib. p. 467. 
argued, and the committee reſolyed, © that the 
ce intereſt 
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ee intereſt upon a mortgage, the mortgagor ſtill 
e being in poſſeſſion, is ſuch a charge upon 
ec the eſtate, within the meaning of the ſtatutes, 
ce as to affect the rights of the voter.” And 
likewiſe, © that the counſel be permitted to 
te call evidence to ſhew that the intereſt upon 
© a mortgage reduces the clear yearly value of 
© an eſtate below 40 5.; but the fact not being 
made out, Stringer's vote was allowed. 

And afterwards the committee, in addition to 
the above reſolutions, reſolved © that the intereſt 
* of a mortgage (which is charged upon the 
ce eſtate in right of which a voter voted) being 
ce eſtabliſhed by evidence, ſo as to reduce the 
ce value of the eſtate to leſs than 405. per annum, 
ce does invalidate the vote; and that ſuch evi- 
« dence is concluſive, notwithſtanding any other 
te property poſſeſſed by the voter.” 

In the Cricklade committee, a few days after 


the above reſolutions on Stringer's vote, two 


caſes came on, in the one of which it was ob- 
jected that a mortgage, in the other, that the 
payment of debts and legacies charged -on an 
eſtate by will, would reduce the value below 40s. 
per annum ; they both received judgment at the 
ſame time, but received a contrary deciſion 
from that juſt mentioned ; for it was reſolved 


te that the mortgagor in poſſeſſion of lands of 
$= « the 
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« the value of 40 5. a year, and the deviſee in Reduced by 


E poſſeſſion of lands of the value of 40s. a year, 


<« deviſed ſubject to the payment of debts and 
e legacies, are entitled to vote.“ 

In a few days afterwards the Buckingham- 
ſhire committee, in a caſe exactly the ſame as 
Stringer's, adopted that deciſion, and reſolved, 


ce that a mortgage is ſuch a charge on land, 


« as may reduce the value of the freehold below 
cc hat may entitle a perſon to give his vote for 
« a-knight of the ſhire.” This committee had 
heard evidence upon five caſes of votes objected 
to on this account, but this was the only one 
which received a judicial determination, 


In the Oxfordſhire caſe, 19 December 1754, 
it appears that one Charles Dent was objected 
to, as © not having a freehold in the ſaid county 
© of 40 3. per annum. It appeared that the eſtate 
had been deviſed to him, ſubject to the pay- 
ment of ſeveral ſums of money charged thereon; 
and evidence was produced to ſnew that they 
reduced its value to leſs than 405. per annum; 
and on the other ſide, evidence was produced to 
prove that thoſe charges had been paid off. So 
that it muſt have been admitted on both ſides, 
that a freehold eſtate of greater value than 405. 

deviſed ſubject to charges which reduce it below 
f that 


mortgage. 
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that value, did not give a vote. The Cricklade 
committee decided, as we have juſt mentioned, 
that it did. The words of the act of the 7 and 8 


W. III. c. 25. which have been ſtated already, 
ſeem to ſupport the deciſion of the Cricklade com- 
mittee, for they are, without any qualification as 


to the value, that a mortgagor in poſſeſſion may 
vote for his freehold eſtate, notwithſtanding it is in 
mortgage, provided he is in actual receipt of the 


rents and profits of the eſtate; in other words, 


the eſtate is to be conſidered as in his poſſeſſion, ſo 


long as he receives the rents, although he pays 


them over to the mortgagee to keep down the 
intereſt, The act does not ſeem to look to the 
ſurplus value of the rents, but to the right of 
voting, whether it ſhall be in the mortgagee, 


who has the legal eſtate, or the mortgagor, who 


has the poſſeſſion. The 28 Geo. III. c. 36. 


adopted the doctrine of the Bedfordſhire and 


Buckinghamſhire committees ; and, by ſections 6 
and 9. required a voter's eſtate to be of the clear 
yearly value of 40s. over and above the intereſt of 
any money ſecured upon it, &c.; but that act was 
repealed. in the laſt ſeſſion of parliament. 


By ſection 6. it is provided, that © no pub- 
ce lic or parliamentary tax, county, church, or 
« pariſh rate or duty, or any other tax, rate, 
or 
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ce or aſſeſſinent whatſoever, to be aſſeſſed or Reduced by 
ce levied upon any county, diviſion, rape, lathe, *. 

« wapentake, ward, or hundred, 1s or ſhall be 

& deemed. or conſtrued to be any charge pay- 

e able out of, or in reſpe& of any freehold 

« eſtate, within the meaning and intention of 

ce this act, or of the oath or ſolemn affirmation 

“ hereinbefore directed to be adminiſtered to, 

« and taken by every freeholder, if BE 

ce as aforeſaid.” 

John Blackwell received 50 5. a year from his 2 Luders, 
freehold, but the tenant always gave receipts for P. 448. 

30 5. only, in order to deceive the aſſeſſors and 
evade taxes ; it was held a good vote. 

J. Tanſley's freehold conſiſted of land and Ib. p. 525. 
houſes. It was the cuſtom of the pariſh to 
aſſeſs land only, and his land was neither worth, 
nor aſſeſſed for ſo much as 40 5. a year, but was 
aſſeſſed for rather more than its annual value. 

It was objected that he had not a freehold of 
40 5. a year, aſſeſſed to the land tax ; but the vote 
was held good. 

A voter occupied his own freehold, which, Ib. p. 472, 
without adding to its annual value the amount * 
of the taxes charged upon it, was not worth 
40s. a year, but the ſum paid for taxes annually 
raiſed it to more. It is not ſtated what be- 
came of this vote; but it muſt have been diſ- 

| allowed, 


98 


Reduced by 
taxes. 


— prmnmnmnmnnned} 
2 Luders, 
P+ 475 


Ib. p. 476. 


Ib. p. 448. 


Dower. 


Ib. p. 450. 


Of the Annual Value of the Freehold. Ch. 4. 


allowed, for the committee negatived a motion, 
« that the parochial taxes, when paid by the 


ce tenant, conſtitute a part of the rent paid by 
« him for the land, and are to be conſidered as 
ce part of the income, in right of which the 
c owner votes.”— A ſimilar motion, as to the 
window and houſe tax, had the ſame fate ; but 
a reſolution, couched in the ſame terms, con- 
cerning the land-tax, was paſſed in the affirma- 
tive. 

John Southwell married a wife, entitled to the 
ſixth part of an eſtate, let for eight guineas a 
year; but the tenant was bound to pay for the 
land-tax 1/7. 45. and to lay out 31. annually in 
repairs and improvements. Thus the tenant 
paid 121. 125. including the two laſt ſums, and 
a ſixth part amounted to 2/. 2s, The queſtion 
was, Whether the voter had a ſufficient eſtate ? 
and it was held that he had. 


In the Bedfordſhire caſe it was contended, in 
many inſtances, that a widow's dower was a dimi- 


nution of the value; but, where the widow had 


not received or claimed dower for a conſiderable 


length of time, the committee conſidered that as 


evidence of her having releaſed it. 8 


CHAP. 
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RV 


OF THE PROVISIONS AGAINST FRAUDULENT 
AND OCCASIONAL VOTES, AND HEREIN OF 
THE-SPLITTING OF FREEHOLDS, FRAUDULENT 
CONVEYANCES, BEING IN POSSESSION TWELVE 
MONTHS, RATING TO THE LAND-TAX, AND 
REGISTERING OF ANNUITIES, 


E now proceed to conſider the further 
qualifications requiſite to give a perſon, 

who is poſſeſſed of a freehold eſtate of 405. a 

year, a right to vote. In this chapter we ſhall 

confine ourſelves to ſuch only as relate to his 

freehold eſtate, reſerving thoſe of a more general 
/ and perſonal nature for future conſideration. 
} To prevent the ſplitting of freeholds, to give Splitting of 
ſeveral perſons a right to vote for the ſame houſe Freebolds. 
or tenement, the ſtatute of 7 & 8 W. III. c. 25. Sn 
ſ. 7. provides, that “ all conveyances of any 
c meſluages, lands, tenements, or hereditaments, 
c in any county, city, borough, town corporate, 
ce port, or place, in order to multiply voices, or 
5 H 2 « to 


1 
ep 
% 
Th 
3 
4 
* 
2 
* 
4 
* 
1 
'F 
= 
" \ 
- % 


100 


Of the Proviſions again Ch. 5. 


Splitting of © to ſplit and divide the intereſt in any houſes or 


Freeholds, 
—— 


4 


ce lands among ſeveral perſons, to enable them 
ce to vote at elections of members to ſerve in 
« -parliament, are hereby declared to be void, and 
©« of none effect; and that no more than one 
ce ſingle voice ſhall be admitted for one and the 
* fame houſe or tenement.”— This act gives no 
criterion by which a returning officer may judge 
of the intention of the party, who ſplits and 
divides his intereſt in any houſe or tenement ; nor 
indeed is there any mode pointed out, by which 
he can aſcertain whether it has been actually fo 
ſplit and divided, He may, however, according 
to modern uſage, under the peril of an action, 
and of incurring the cenſure of the Houſe, if he 
is miſtaken as to the fact, refuſe to admic more 


than one ſingle vote for any one houſe or tene- 


ment; but, as the queſtion, What is one houſe or 
tenement, or who ſhall be ſelected to vote? may 
involve difficult points of law, even this diſcuſ- 


ſion, plain and ſimple as it ſeems to be at firſt 


ſight, may be productive of much trouble and 
inconvenience. In all other caſes, the conſtruc- 
tion of this clauſe comes more properly before a 
committee; and they, exerciſing the province 
both of judge and jury, may find the intention 
of the party, and then pronounce the ſentence of 


the law. No time is fixed, within which, pre- 


vious to the election, the conyeyance 3 
a ; e d 3 
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dated; but the committee, laying all the circum- Splitting of 
ſtances together, muſt ſay, whether, if made Freeholds. 
ſeveral years, or only one day, before the elec- 
tion, it was the intention of the party to multiply 
voices. No length of time protects a tranſaction 
from the imputation ; nor is it proved merely 
from its being recent. Hence the tribunals, 
before which queſtions of this ſort have come, 
have varied in the conſtruction of the act, as the 
facts, from which they have had to draw the 
concluſions, have varied. In the caſe of Whit- 16 Journ. 
church, 21ſt Dec. 1708, twelve years after this hows 
act paſſed, the Houſe laid down a general rule, 
viz. that all tenements, divided fince the paſſing 
of the act, ſhould be conſidered as ſplit to 
multiply voices; for it reſolved, that the right 
of election there © is in the freeholders only of 
&* lands or tenements, in right of themſelves, or 
: ce their wives, not ſplit fince the aft of the 7th 
« and 8th years of King William.” So in the 20 Journ. 
caſe of Petersfield, gth May, 1727, twenty-three P. 9 
were objected to as ſplit votes, ſince 1695. (7 W. 
III.) And in the caſe of Haſlemere, in 1775, 2 Douglas, 
it was, upon the authority of this caſe, con- P- 326. 
tended for the petitioners, that all freeholds, of 
which a unity of poſſeſſion could be proved till 
1696, (when the act of William paſſed,) but 
3 which had been fince divided, were to be con- 
_ fidered as ſplit within that act, and fo incapable 

\ 5 of 


i 
Y 
Pl 
np 
„ 
* 
. 
*.4 
» 
1 
7 
Y 
iS 
1 
1 
* 
7 
/ 
£* 
; 
1 * 
4 
. 
Fs 
7 
Fl 
k 
* 


2 8 5 * 
EAP 


1 8 . be 4 pe " 4 
e 


IO2 


Of the Provifions again: Ch. f. 


Splitting of Of carrying legal votes. The monſtrous abſurdity 
Freeholds. of a propoſition, which went to overthrow con- 


veyances of more than eighty years ſtanding, and 
for which the owners had voted over and over 
again, at different elections, without objection, 
muſt ſtrike every man of common ſenſe, If this 
doctrine had prevailed, an election of knights of 
the ſhire for ſuch a county as Lancaſhire, where 
the number of freeholders is ſo prodigiouſly in- 
creaſed ſince the beginning of this century, and 
many of the great eſtates have been ſplit into 
ſmaller tenements, to anſwer the purpoſes of 
commerce“, might (if the ſheriff had authority 
to examine and judge upon the right of each in- 
dividual voter) be ſpun out to the end of the 
parliament, to which the knights were to be ſum- 


moned ; or, if the merits of the election came by 


petition before a committee, the lives of the 
members who compoſed it, might be ſpent in 
the inquiry. The ſame or greater inconveniences 
would ariſe, if, as was contended alſo before the 
Haſlemere committee, all freeholds, divided ſince 


16956, were to be preſumed prima facie to have 


been divided for election purpoſes, and the onus of 


proving the contrary was to reſt upon the voter, 


* Some ſuppoſe there are near 40,000 freeholders in 
Lancaſhire ; F /o, 30,000 of them may be fairly preſumed 
to be ſeiſed of tenements ſplit fince 1696. 
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With more reaſon the counſel for the ſame party Splitting of 

alſo inſiſted, that, from the time that the diviſion Frecholds. 
of freeholds had become very general in any 
place, they ſhould be conſidered as within the 
operation of the ſtatute, or prima facie preſumed 
to be ſo. Or, (if that were thought too broad a 
propoſition, ) that all votes for freeholds, divided 
aboutꝭ the time of an election, were prima facie 
to be taken to be within the ſtatute, and that the 
voter mult prove the diviſion to have been made 
bona fide, and not to ſerve the purpoſe of the 
election. But great inconveniences might enſue 
from adopting any of theſe rules; and the 
ſafeſt line ſeems to be, that every tranſaction, 
by which a larger eſtate ſhall be divided into 
ſmaller ones, ſhall be conſidered fingly by itſelf, 
and under its own circumſtances, and that it 
ſhall be preſumed to have been a fair and bong 
fide one, until the contrary is proved. — The 
Haſlemere committee came to no reſolution as 
to the voters thus objected to, and determined 
the ſitting member to be duly elected“. The 
| Houſe, 


* 


— * Od. N 


* By determining in favour of the ſitting member, it 
does not neceſſarily follow, that the committee did not 
adopt ſome one of the propoſitions inſiſted on by the peti- 
tioner; for the numbers were, for the fitting member 61; 
for the petitioners 40, 35 of the former's votes were ob- 
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Of the Proviſiens againſs Ch. 5. 


Splitting of Houſe, in the following inſtance, abandoning 


Frecholds. 


17 Journ. 
p- 664, &c. 


the rule laid down in the Whitchurch caſe, 
adopted another juſt mentioned, viz. that, from 
the time the diviſion of freeholds becomes very 
general in any place, they are to be conſidered 
as falling within the ſtatute ; but I do not know 
that it has been followed in any other caſe. 
Weymouth and Melcombe Regis, zd June, 
1714.—It was admitted, before the committee 
of privileges and elections, that freeholders had 
a right to vote. It was proved, that many voters 
for the petitioners came from diſtant places, with 
conveyances of freeholds within the borough, juſt 
written, of which they would give no account, 
nor whether they were in poſſeſſion, nor whether 
the grantors had a freehold. It appeared, that 
the practice of ſplitting of freeholds to make 
votes, began to be notorious in October, 1710; 
—iIn 1711, it was carried ſtill further ;—and at 
this election was puſhed to a ſhameful length. The 
committee had reſolved, that thoſe perſons, who 
had no right of voting in the election of members 
to ſerve in parliament for this borough, at Lady- 


Day, 1710, and not claiming by purchaſe, for a 


valuable conſideration, or by will or deſcent, ſince 


jected to as ſplit, and 24 of the latter's as ſplit, or fraudu- 
lently conveyed ; and, if the objection was good, and the 
votes ſtruck off on both ſides, the fitting member had 
a majority, F 

; that 
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Ch. 5. Fraudulent Votes, &c. 


that time, had a right to vote at the laſt elec- 


tion. And that, it appearing to the commuttee, 


that divers ſcandalous and illegal practices had 
been lately carried on in this borough, to multi- 
ply votes, in order to the laſt election of mem- 
bers to ſerve in parliament, it was their opinion, 
that all ſuch perſons whole votes were not ad- 
mitted at the determination of the laſt contro- 
verted election in parliament for the faid borough, 
and who had not acquired a right by deſcent or 
deviſe ſince that time, had a right of voting in 
the laſt election. But, at a ſubſequent time, the 
committee reſolved, that no freeho}4ers of this 
borough, made fince the clection of members 
to ſerve in parliament, in April, 1711, unleſs 
claiming by deviſe, or deſcent, had any right of 
voting at the lat election of members. — And 
afterwards the committee further reſolved, that 


all conveyances, to ſplit and divide the intereſt 


in any houſes or lands in this borough among 
ſeveral perſons, in order to multiply votes at the 
election of members to ſerve in parliament for 
the ſaid borough, were illegal and void. The 
report founded on theſe reſolutions, was adopted 
by the Houſe, and the return amended accord- 
ingly. 


The Ade finding that, notwithſtanding 
the ſtatute of the 7 & 8 W. III. the evil ſill 
increaſed, 
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Of the Proviſions againſt Ch. 5. 


increaſed, and that many fraudulent and ſcanda- 
lous practices were ſtill uſed, for the purpoſe of 
creating and multiplymg votes at elections of 
knights of the ſhire, enacted, by the 10 Anne, 
c. 23. 1. 1. © that all eſtates and conveyances 
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whatſoever, made to any perſon or perſons, 
in any fraudulent or colluſive manner, on 
purpoſe to qualify him or them to give his or 


their vote or votes at ſuch elections of knights 


of the ſhire, (ſubject, nevertheleſs, to conditions 
or agreements to defeat or determine ſuch 
eſtate, or to reconvey the fame) ſhall be deemed 
and taken, againſt thoſe perſons who executed 
the ſame, as free and abſolute, and be holden 
and enjoyed by all and every ſuch perſon or 
perſons, to whom ſuch conveyances ſhall be 
made as aforeſaid, freely and abſolutely ac- 
quitted, exonerated, and diſcharged of and 


from all manner of truſts, conditions, clauſes 


of re-entry, powers of revocation, proviſoes 
of redemption, or other defeaſances whatſo- 
ever, between or with the ſaid parties, or any 
other perſon or perſons in truſt for them ; and 
that all bonds, covenants, collateral or other 
ſecurities, contracts, or agreements, between 
or with the ſaid parties, or any other perſon 
or perſons in truſt for them, or any of them, 
for the redeeming, revoking, or defeating ſuch 
eſtate or eſtates, or for the reſtoring or recon- 
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« yeying thereof, or any part thereof, to any Fraudulent 
& perſon or perſons who made or executed ſuch Conveyances. 
© conveyance, or to any other perſon or perſons WEE OO — 
ce in truſt for them, or any of them, ſhall be null 0 
te and void to all intents and purpoſes whatſo- 
« eyer; and that every perſon, who ſhall make 
c and execute ſuch conveyance or conveyances 
cc as aforeſaid, or, being privy to ſuch purpoſe, 
c ſhall deviſe or prepare the ſame; and every 
« perſon who, by colour thereof, ſhall give any 
ce vote at any election of any knight or knights 
. of a ſhire to ſerve in parliament, ſhall, for 
. every ſuch conveyance ſo made, or vote ſo 
s created or given, forfeit the ſum of forty 
e pounds, to any perſon who ſhall ſue for the 
„ ſame, to be recovered, together with full coſts 
ce of ſuit, by action of debt, bill, plaint, or in- 
formation, in any of her majeſty's courts of 
„ record at Weſtminſter, wherein no eſſoin, 
« privilege, protection, wager of law, or more 
* than one imparlance, ſhall be admitted or al- 
te lowed.” By the 18 Geo. II. c. 18. ſ. 5. no 
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f perſon © ſhall vote in reſpect or right of any 
e freehold eſtate, which was made or granted to 
him fraudulently, on purpoſe to qualify him 
. to give his vote.“ 

þ Theſe proviſions are only declaratory of the 
common law, by which, wherever a perſon made 


2 fraudulent grant of land to create a vote, 


the I 
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10 Journ; 


P. 362. 


20 Journ, 
p- 860. 


Of the Proviſions againſ? Ch. 5. 


the grantee might either take poſſeſſion of the 
land, or recover the profits from the grantor.— 


The validity of ſuch grants at common law was 


eſtabliſhed in the caſe of and 

aſſignees of Metivier, a bankrupt, againſt De- 
viſme, where the defendant, having made a 
transfer of India ſtock to the bankrupt, merely 
for the purpoſe of qualifying him to vote, it was 
holden that the aſſignees were entitled to the 


ſtock. 


The making of occaſional freeholders at the 
eve of a general election had long been a com- 
mon practice; and, ſo far back as in the caſe of 
the county of Suffolk, 1ſt April, 1690, the 
petition againſt the election complained of in- 
direct practices, in making ſeveral hundred free- 
holders after the teſte of the writ. Except with 


reſpect to voters in burgage tenure boroughs, 


every ſpecies of voters, (freeholders as well as 
others,) plainly occaſional, and made fraudulently 
for the purpoſe of voting, were diſqualified at 
the common law; but no particular limitation of 
time before an election was fixed; nor were 
the deciſions of the Houſe of Commons, on this 
head, always reconcileable to juſtice. —Peterſ- 
field, gth May, 1727. The committee reſo; ved, 
(and the Houſe agreed,) that the right of elec- 


tion was in the freeholders of lands, or ancient 


dwelling- 
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dwelling-houſes, or ſhambles or dwelling-houſes, 
or ſhambles built upon ancient foundations, 
within the ſaid borough. Many votes were ob- 
jected to, as ſplit and occaſional votes, par- 
ticularly ſixty-five of thoſe who polled for the 
petitioner, made only in January, the election 
having taken place on the 27th of that month. 
The election depended upon the queſtion, Whe- 
ther the ſplit votes were good, or not? The 
committee reſolved the ſitting member to be 
duly elected, thereby determining the votes, 
made juſt before the election, to be bad ones; 


but the Houſe diſagreed, and reſolved, that the 


petitioner was duly elected. 
By ſection 3. of the 10 Ann, c. 23. an addition 


was made to the frecholders oath (which is con- 
. tinued to the preſent day by the 18 Geo. II. c. 18. 


ſ. 1.) and every perſon voting is (if required) to 
ſwear, that his freehold eſtate, for which he votes, 
was not made or granted fraudulently, on pur- 
Poſe to qualify him to give his vote. 


In order ſtill more effectually to check the 
miſchievous practice of making fraudulent votes, 
the 18 Geo. II. c. 18. ſ. 5. provides, that © no 
c perſon ſhall vote in any ſuch, election, without 
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12 months. 


having a freehold eſtate in the county for which 


cc he votes, of the clear value of 40s, over and 
X « above 
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Ia poſſeſſion © above all rents and charges payable out of or 


12 months. 
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in reſpect of the ſame, or without having been 
in the actual poſſeſſion, or in receipt of the 
rents and profits thereof, for his own uſe, above 
twelve calendar months, unleſs the ſame came 
to him, within the time aforeſaid, by deſcent, 
marriage, marriage-ſettlement, deviſe, or pro- 
motion to any benefice in a church, or by pro- 
motion to an office ; or ſhall vote in reſpect or 
in right of any freehold eſtate, which was made 
or granted to him fraudulently, on purpoſe to 
qualify him to give his vote; or ſhall vote 
more than once at the ſame election; and if 
any perſon ſhall vote in any ſuch election, con- 
trary to the true intent and meaning hereof, 
he ſhall forfeit to any candidate for whom ſuch 
vote ſhall not have been given, and who ſhall 
firſt ſue for the ſame, the ſum of 40/7. to be 
recovered by him or them, his or their execu- 
tors or adminiſtrators, together with full coſts 
of ſuit, by action of debt, in any of his majeſty's 
courts of record at Weſtminſter, wherein no 
eſſoin, protection, wager of law, privilege, or 
imparlance, ſhall be admitted or allowed; and 
in every ſuch action the proof ſhall lie on ſuch 
perſon againſt whom the ſame was brought, 
unleſs the fact on which ſuch action is grounded 
be the having polled more than once at the 
ſame election.“ The following reſolution was 

6 | probably 
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r probably made with an intention to apply this In poſſeſiion 
n ſtatute to borough elections. 12 months. 
e Þ Wareham, 19 January 1747.—Reſolved by the „ 
e _ committee, and agreed to by the Houſe, that the . * 

e tight of election is only in the mayor and ma- 

t, giſtrates, and ſuch of the inhabitants as pay ſcot 

= | and lot, and in the freeholders of lands and tene- 

m : ments there, who have been, bona fide to their 

r ©} own uſe, in actual poſſeſſion, or in the receipt of 

e © the rents and profits of ſuch lands and tenements, 

o _ forthe ſpace of one whole year next before the 


e _ <leCtion, except the ſame came to ſuch free- 


if holders by deſcent, deviſe, marriage, marriage 

* ſettlement, or promotion to ſome benefice in the 

f, church. 

h By the freeholders oath, as altered by 18 Geo. 3 Dougl. 
1 II. c. 18. the voter ſwears, that he has been P' 235. 
e in the actual poſſeſſion, or receipt of the rents 

'E and profits of his eſtate, above twelve calendar 

8 months, unleſs it came to him in ſome of the 

'; ways enumerated above, The act does not 

0 ſpecify the time whence the twelve months are 

'r to be computed, whether from the day ap- 

d pointed for the election, or the day on which 

h the voter gives his vote. But the natural con- 

t, ſtruction ſeems to be, that it ſhall be reckoned 

d ftom the day when he takes the oath, and ac- 

e tually gives his vote. 

is 
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Except by 
_Eerile, &c. 


1 Doug]. 
Pp. 272. 
2 Luders, 
p. 427. 
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es — 
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The exception of lands coming by deviſe or 
deſcent, has been carried to a very extravagant 
length; for in almoſt every conteſted county 
election it happens, that before the poll is cloſed, 
ſome of thoſe who have voted die, and the ſon 


has been always allowed to vote, at the ſame 


election, for the lands for which the father had 
voted before, although it came to him by deviſe, 
deſcent, or marriage, even after the poll begun. 
So it was as to lands coming by deviſe and deſcent 
in the Monmouthſhire, Glouceſterſhire, Bedford- 
ſhire, &c. elections. So where a man married 
after the Bedfordſhire election was begun, and 
before he voted, it was held that he might vote 


for a frechold he held in right of his wife. 


The 10 Ann. c. 23 & 12 Ann. ft. 1. c. 5. 
had required the freehold of a voter to be rated, 
merely with a view to aſcertain the value; but by 
the 18 Geo. II. c. 18. thoſe acts were repealed, 
and a new ſyſtem of rating introduced, without 


any reference whatever to the value of the pre- 


miſes. Its obje& might be to check the creation 
of occaſional voters, and to aſcertain the perſons 


who had a right to give their ſuffrages at elections. 


The ſecond ſection of the laſt- mentioned act ex- 
preſsly extended its proviſions to Wales as well 
as England; and by the third ſection, no perſon 

ſhall” 


— 
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mall vote for the electing of a knight or knights Aſſeſſment. 
of the ſhire to ſerve in parliament, within that 
part of Great Britain called England, or the 

” principality of Wales, © in reſpect or in right of 

e any meſſuages, lands, or tenements, which 

« have not been charged or aſſeſſed towards 

« ſome aid granted, or hereafter to be granted 

ce to his majeſty, his heirs, or ſucceſſors, by a 

« land-tax in Great Britain, twelve calendar 

& months next before ſuch election.“ And by 

ſection 4. it is provided, that that act ſhall not 


„ a” 6s ˙ Occ. 


= 


ot * 


| reſtrain any perſon from voting at the election 
1 of any knight of the ſhire, in reſpect or in right 
2 of any rents, or any chambers in the inns of 
court, or inns of chancery, or any meſſuages or 
: ſeats belonging to any offices, in regard or by 
| reaſon that the ſame have not been uſually 
charged or aſſeſſed to the aid commonly called 
\ 3 the land-tax. 
7 \ But numberleſs queſtions having ariſen upon 
this act at county elections, and great delays and 
© 2} © inconveniences having been occaſioned by perpe- 
} tual diſputes concerning the rights of perſons 
1 } who claimed to vote as being virtually rated, 
| Where their names did not appear upon the rate, 
but the lands were rated not at all, or in other 
names, the 20 Geo. III. c. 17. was paſſed. - By 
| 3 that act an attempt was made to put an end to all 
| 2} queſtions upon the virtual rating of eſtates, and 


1 I it 
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All voters at 
county elec- 
tions to be 
aſſeſſed to 
the land- tax, 
ſix calendar 


months be- 


fore ſuch 
election. 


Certain caſes 
to which this 
act ſhall not 


extend. 
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it enacts that © no. perſon ſhall vote for electing 
of any knight or knights, of the ſhire to ſerve in 
parliament, within that part of Great Britain 


called England, or the principality of Wales, 


in reſpect of any meſſuages, lands, or tenements, 
which have not, for fix calendar months next 
before ſuch election, been charged or aſſeſſed to- 
wards ſome aid granted or to be granted to his 
majeſty, his heirs or ſucceſſors, by a land-tax 
(in caſe any ſuch aid be then granted and aſſeſſa- 
ble) in the name of the perſon or perſons who 
ſhall claim to vote at ſuch election, for or in 
reſpect of any ſuch meſſuages, lands, or tene- 


ments, or in the name of his or their tenant or 


tenants actually occupying the ſame, as tenant or 
tenants of the owner or landlord thereof.” 

The ſecond ſection Provides, * that, this act, 
with reſpect to fuch rating and aſſeſſing as afore- 
faid, ſhall not extend, or be conſtrued to extend, 
to annuities or fee-farm rents (duly regiſtered) 
iſuing out of any meſſuages, lands, or tene- 
ments, rated or aſſeſſed as aforeſaid, nor ſhall the 
fame extend, or be conſtrued to, extend, to any 


perſon who. became entitled to ſuch meſſuages, 


lands, or tentments, for which he ſhall vote, or 
claim to vote, as aforeſaid, by, deſcent, marriage, 


marriage ſettlement, deviſe, or promotion to any 


beneficg in a church, or by promotion to an 
office, within twelve calendar months next before 
| ' ſuch 


" . a 55 * 
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ſuch election; but ſuch perſon ſhall be entitled Aſſeſſm ent. 
to vote at ſuch election, if the meſſuages, lands, 
of tenements, for which he ſhall vote, or claim ple ev" 
to vote, as aforeſaid, have been, within two has been aſ- 
years next before ſuch election, rated or aſſeſſed 1 
to the land- tax, in the name of the perſon or the name of 
perſons by or through whom ſuch perſon voting, — 2 
or claiming to vote, as aforeſaid; ſhall derive wo years 
his title to the meſſuages, lands, or tenements, wn day 
for which. he ſhall vote, or claim to vote, 
as aforeſaid, or in the name of ſome prede- 
ceſſor, within two years next before ſuch elec- 
tion, of ſuch perſon claiming to vote in reſpect 
of any promotion to any benefice in a church, 
or promotion to an office, or in the name of the 
tenant or tenants of ſuch perſon or perſons, 
ſuch tenant” or' tenants actually occupying — | 
meſſuages, lands, or tenements.“ | 

The third ſection enacts, Thar the commiſ- Commiſſion- 
fioners' of the land-tax for that part of Great 3 
Britain called England, or the principality of Printed form 
Wales, at their reſpective meetings held for ap- 8 
pointing aſſeſſors of the land- tax for the ſeveral make their 
pariſhes and places lying within the diviſion for accerding 10 
which ſach commiſſioners ſhall act, ſhall cauſe to that form, 
be delivered to each of the ſaid aſſeſſors, a print- — 
ed form af an aſſeſſment, as ſet forth in the cates. 
ſchedule hereunto annexed, and the ſaid aſſeſſors 
are hereby — to make their aſſeſſments 

12 according 
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Aſſeſſment. according to the ſaid form, and ſhall make three 
—— —— duplicates of ſuch aſſeſſments, and ſhall (at leaſt 
fourteen. days before ſuch afſeſſiment ſhall be de- 
livered to the commiſſioners of the land- tax for 
the county, riding, or diviſion, within which the 
pariſh or place for which ſuch aſſeſſment ſhall be 


A duplicate made ſhall lie) cauſe one of the ſaid duplicates, 
to be ſtuck . | 
up onthe r fair copy thereof, to be ſtuck up upon one 


door of the of the doors of the church or chapel of the pariſh 

po ge. or place for which ſuch aſſeſſment ſhall be made; 

: but in caſe ſuch aſſeſſment ſhall be made for an 

extra-parochial, or any other place, where there 

is not any church or chapel, then ſuch aſſeſſ- 

ment ſhall be ſtuck up upon one of the doors 

of the church or chapel in a pariſh next ad- 

Perſon rent- joining; and if any perſon or, perſons (renting, 

Ing, &c. meſ· holding, or occupying, any meſſuages, lands, or 
ſuages, &c. 9 | 

belonging to tenements, in any ſuch pariſh or place) ſhall 


— per- rent, hold, or occupy, meſſuages, lands, or tene- 
Ons, a whe OY 


ſeparately ments, belonging to different owners or pro- 
rated. prietors, the ſame ſhall be ſeparately and diſ- 


tinctly rated and aſſeſſed in ſuch aſſeſſments, 

that the proportion of the land- tax to be paid by 

each ſeparate owner or proprietor reſpectively 

may be known and aſcertained; and the ſaid 

duplicates ſhall be delivered to the land- tax 
commiſſioners, at their meeting for the receipt 
Owners of of aſſeſſments; and if the name of any owner or 
dad in dhe af. owners of any meſſuages, lands, or tenements, in 
ſuch 


Ch. 5. 


ſuch pariſh or place, entitled to vote as afore- 
ſaid, ſhall not appear or be included in ſuch aſ- 
ſeſſment, it ſhall and may be lawful for ſuch 
perſon or perſons, by himſelf or themſelves, or 
by his or their agent or agents, to appeal to the 
commiſſioners of the land tax, to whom ſuch 


Fraudulent Votes, &c. 


aſſeſſments ſhall be returned; and every perſon 


ſo intending to appeal ſhall, and is hereby re- 
quired to give notice thereof, in writing, to one 
or more of the aſſeſſors of the pariſh or place 
wherein he is rated; and the ſaid commiſtioners, 
on ſufficient cauſe to be ſhewn, ſhall amend the 


duplicates of ſuch aſſeſſments, by inſerting there- 
in the name or names of the actual occupier or 


occupiers, and of the owner or owners of ſuch 
meſſuages, lands, or tenements, or the perſon or 


perſons entitled to, or in actual receipt of the 


rents, iſſues, and profits thereof, or by eraſing 
the name of any perſon who ſhall appear to 
them to have been improperly inſerted therein; 
and the ſaid commiſſioners are hereby required 
to cauſe one of the ſaid duplicates ſo amended 


(after the ſame ſhall be duly ſigned and ſealed by 


the ſaid commiſſioners, or any three of them) to 
be returned to the ſaid aſſeſſors, or one of them; 
and ſuch aſſeſſors are hereby required to deliver 


ſuch duplicates ſo amended, within ten days 


after the receipt thereof, to one of the chief con- 
{tables of the hundred, lath, or wapentake, with- 
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ſeſſments, 


may appeal 


to the com- 
miſſioners; 


who may 
amend. 


An amended 
duplicate to 
be returned 
to the aſſeſ- 
ſors, and de- 
livered to the 
chief conſta- 
ble, and by 
him to the 
clerk of the 
peace at the 
next quarter 
ſeſſions. 
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Aſſeſſment. in which the pariſh or place for which ſuch aſſeſſ- 
— mxent was made ſhall lie, taking the receipt of 


ſuch chief conſtable for the ſame, and which re- 
ceipt ſuch chief conſtable is hereby required to 
give; and ſuch chief conſtable is hereby alſo re- 


quired to deliver ſuch duplicate, upon oath 


(which oath the ſaid magiſtrates are hereby im- 
powered to adminiſter) without any alteration, at 
the next general quarter ſeſſions of the peace for 
the county, riding, or diviſion, within which ſuch 
aſſeſſment ſhall be made, in open court, the firſt 
day of fuch ſeſſions, to the clerk of the peace at- 
tending ſuch ſeſſions, to be by him filed and 
kept amongſt the records of the ſeſſions.“ 

The 4th, 5th, 6th, 7th, and 8th ſections lay 
penalties for miſconduct in the aſſeſſors or chief 
conſtables, in not delivering the duplicates regu- 
larly to the clerk of the peace, and direct on 
whom and how the fines are to be levied, The 
gth ſection provides, that whenever any aſſeſſ- 
ments ſhall not have been made, and returned to 
the clerk of the peace, by the negle& of any 
perſon concerned therein, the juſtices in ſeſſions, 
or any two juſtices, may order ſuch aſſeſſments 
to be returned forthwith. By the 1oth ſection, 


any perſon thinking himſelf aggrieved, may ap- 


peal to the next quarter ſeſſions, giving ten days 


notice, and the juſtices may award coſts to be 


evicd by diſtreſs. By the 11th ſection, if the 


commiſſioners, 
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commiſſioners, or juſtices, upon appeal, inſert Aſſeſſment. 
any names in the aſſeſſments, or duplicates, im 
properly omitted, they ſhall be deemed to have 
been rated as if they had been originally in- 
ſerted. The 12th ſection gives the huſbands of 
women intitled to dower unaſſigned, the right of 
voting. 

13thly. And © that it ſhall and may be lawful Duplicates 
for all and every perſon or perſons, at all ſeaſon- — fr 38 
able times, to reſort to and inſpect the ſaid du- 
plicates, or any part thereof, in the hands of ſuch 
clerk of the peace, or his deputy, paying for 
every ſearch into, or inſpection of ſuch duplicates, 
or any part thereof, one ſhilling, and no more; ; 
and the ſaid clerk of the peace, or his deputy, is Clerk of the 
hereby required and directed, upon demand, to hoer ges 
deliver a true copy or copies of all ſuch dupli- copies of du- 
cates, or of ſuch part or parts of them, or any . = 
of them, of which a copy ſhall be demanded, to 
any perſon or perſons who ſhall demand or de- 
fire the ſame (ſuch copy or copies to be ſigned 
by ſuch clerk of the peace, or his deputy, pur- 
I Porting the ſame to be a true copy or true 
4 copies) and for which copy or copies ſuch clerk of 
the peace, or his deputy, ſhall be paid at and 
-after the rate of ſix-pence, atid no more, for 5 
every three hundred words or figures, and fo in 
v proportion for any leſſer number of words or 


egures 6 which {aid duplicates, and alſo a trye Duplicates, 
a 14 copy or copies of 
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them, to be 


admitted as of any aſſeſſment in the poſſeſſion of the com- 


legal evi- 
dence of ſuch 


vſſeſſments, 
&c. in all 
caſes. 


Clerk of the 
peace, or his 
deputy, to 
attend at 
every election 


of a knight 


of the ſhire, 
with original 


duplicates. 


of the peace, or his deputy, a ſatis faction for ſuch 


Of the Proviſions againſt Ch. 5, 


copy of them, or any of them, or any part of 
them, ſigned as aforeſaid, and alſo the duplicate 


miſſioners of the land-tax, or in the poſſeſſion of 
the receiver-general of the county, or a copy of 
the ſaid duplicates, ſigned by ſuch commiſſioners, 
and purporting the ſame to be a true copy, ſhall 
at all times, and in all places, be allowed and 
admitted as legal evidence of ſuch aſſeſſments, 
certificates, memorials, and books of entries, in 
all caſes whatſoever ; and ſuch copy ſhall be de- 
livered in a reaſonable time after the ſame ſhall 
be demanded.” 

14thly. And © that ſuch clerk of the peace of 
every county, riding, or diviſion, in whoſe office 
ſuch duplicate ſhall be filed as aforeſaid, or his 
deputy, ſhall, upon reaſonable notice; attend at 
every election of a knight or knights of the ſhire 
for ſuch county, with the ſaid original dupli- 
cates, at the requeſt of any candidate, or the 
agent or agents of any candidates, the perſon or 
perſons requeſting the ſame making ſuch clerk 


attendance at and after the rate of two guineas for 
each day of his attendance at ſuch eleCtion, toge- 
ther with an allowance of one ſhilling and ſix- 
pence a mile, for the coſts and charges he may be 
at, or put unto, in his journey from the place of 
his abode to and from * place of ſuch election. 


r$thly. 
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I x5thly. And © that after iſſuing any writ or 
precept for the election of a knight or Knights 
of the ſhire for any county, within that part of 
Great Britain called England, or the dominion 
of Wales, the clerk of the peace, or his deputy, 
ſhall, and he is hereby required to attend, gratis, 
from day to day, from the hour of nine in the 


forenoon to three in the afternoon in each day, 


at the place where the records of ſuch county, 
riding, or diviſion, are uſually kept, from the 
time of the delivery of ſuch notice, to the day 
immediately preceding the day of election of 
ſuch knight or knights, for the purpoſe of re- 
ceiving applications for the inſpection of ſuch 
duplicates, and for making copies of them, or 
any of them, or ſo much of them, or any of 
them, which he ſhall be requeſted to copy as 
aſoreſaid,” 
Section 16, impoſes a penalty of $001. for- 
feited to the party aggrieved, with forfeiture of 
office, on any clerk of the peace, or his deputy, 
offending againſt this act; the action to be 
brought within two months. By the 17th, final 
judgment on any verdict againft ſuch clerk or 
deputy clerk of the peace ſhall be a ſufficient 
conviction. The 18th points out the mode of 
recovering, &c. the penalties againſt the clerk 
or deputy clerk of the peace; and, by the 19th, 
| no 
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After iſſuing 
any writ for 
the election, 
the clerk of 
the peace 
ſhall attend 
gratis, to 
make copies 
of duplicates, 
&c. 


Penalty. 
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Aſſeſſment. no perſon is to be liable to any proſecution under 
—— this aft, unleſs it is commenced within twelve 


months, 


FORM of ASSESSMENEF, 


County of N—, to wit, Y * An Aſſeſſinent, made 
for the pariſh of in purſuance of an act of 
— parliament, paſſed in the 

year of his Majeſty's reign, for granting 
an aid to his Majeſty by a land- tax, to be 
raiſed in Great Britain, for the ſervice of the 
yor one thouſand ſeven hundred and 


2 of | Names of | Sums 
| Proprietors. Occupiers. aſſeſſed, 
AB. — — — . 
A. B. —g —— CIP * D. — — — — 
E. F. K Gy D. m—_—_-;  e_—_ 5 — 
"ERS ͤ ͤ SS TIE 
J. K. 
L. M. 
R. S. 
F. 3% — | and — — — 
r. U. 
Signed this day of 17 by us, 


4 1 Alegre. 


I have 
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I have given the material clauſes of this ſta- Aſfeſſment. 
tute at length, becauſe it muſt be continually Cs 
neceſſary to refer to, and to argue from them, at 
all county elections; for the objections founded 
upon this act of parliament, intended © to re- 
* move certain difficulties relative to voters,” 
make a principal part of this branch of the law, 
Out of about 2000 votes upon the poll at the 
laſt election for Bedfordſhire, the committee 
decided upon 577, and the want of a regular 
aſſeſſment to the land-tax was the objection to 
no leſs than 277, or nearly one half of that 
number. In the caſes of Efſex, Yorkſhire, and 
Oxfordſhire (which are mentioned as inſtances 
of elections more warmly conteſted than any 
other) the objections to votes, on account of 
their not being regularly aſſeſſed, bore no pro- 
portion to that number; and yet the act of the 
20 Geo. III. had been expreſsly made to prevent 
all diſputes about virtual rating, by giving one 
general rule to proceed by, viz. that the eſtate 
for which any perſon claims to vote, ſhould be 
rated in his name, or in the name of his tenant 
or tenants occupying the ſame. If this proviſion 
had been ftriftly enforced by the Bedfordſhire 
committee, it would have ſaved much expence, 
time, and trouble ; by departing from it, they 
fell into the very evil the ſtatute was meant to 
prevent, and more than 200 queſtions of virtual 
$25 rating 
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Aſſeſſment. rating were actually decided. The inconve- 
— niences and difficulties, which have ariſen from 
the attempt to ſubject the eſtates of voters to an 
aſſeſſment, is a ſtrong inſtance of the danger of 

departing from the plain and ſimple rules of the 
common law. The legiflature has, for more than 
| ſeventy years, had this object in view; ſtatute 
upon ſtatute has been made, and yet the neceſſity 
of ſome further alteration is admitted by all. 
The preſent act operates as a law of disfranchiſe- 
ment upon moſt of the independent freeholders, 
while party men are not likely to forget that 
their tenants and retainers muſt be duly aſſeſſed. 
I have been informed from good authority, that 
at the laſt general election there were not more 
than 400 freeholders in the county of Lancaſter 
who were properly aſſeſſed, and could have voted, 
if there had been a conteſt, The late attempt, 
by the 28 Geo. III. c. 36. to correct, would have 
only aggravated the evil. That ſtatute, though 
objectionable in many particulars, might poſſibly 
have been carried into execution in the ſmaller 
counties, but in the larger ones it could not have 
been executed. In Cheſhire the poll at an elec- 
tion muſt have been taken by no fewer than 700 
perſons at the ſame time, and in Lancaſhire 
by nearly 400! That act, however, has been 
repealed, and peace be to its manes. The pre- 
ſent ſtate of the law is a great grievance, and 
ſome 
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ſome remedy muſt be applied; perhaps the Aſſeſſment. 
ſhorteſt, as well as the moſt efficacious one, would — 
be to repeal the 20 Geo. III. and give up the 
preſent ſyſtem entirely. By this means, it is pro- 
bable that fewer queſtions would ariſe on county 
elections; for the bulk of thoſe which have been 
made under the ſtatutes have been as to the 
form of the aſſeſſment, and have puniſhed with 
disfranchiſement, not the fraud, but the careleſſ- 
neſs of voters. The experiment may be worth 
trying, for the difficulty of finding an expedient 
to enforce the rating of freeholds has been 
ſufficiently felt. | 
Before we ſtate the ſeveral caſes that have been Aſſeſſment 
determined upon this act, it may be proper to by 1 de 
make ſome obſervations upon the rate, and man- wy 
ner of making it. In the caſe of Milborne Port, 
1774, the committee reſolved, that perſons 1 Dougl. 
rateable, and having paid to the rate, though P. 129. 
that rate be made by officers illegal or doubtful, 
have a right to vote, as inhabitants paying ſcot 
and lot. | 
This reſolution, as Mr. Douglas obſerves, is Ib. p. 141. 
conſonant to the determinations of courts of law 
in ſettlement caſes. © And, though the rate be Burn's Juſ- 
ce in form, or in the manner of making it, not * 3 
« ſtrictly legal, but void, yet, if the party bee Pt 
ce rated, and pay to ſuch a rate, he ſhall gain a 
« ſettlement; but a man muſt be rated, and 


4 | te muſt 
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Aſefment. © muſt pay, to gain a ſettlement.” In like 
WY manner, if a perſon, having a freehold eſtate, 


2 Luders, 
P · 5 27. 


which in other reſpects would qualify to vote at 
the election of knights of the ſhire, is rated 
to the land- tax by a perſon de facto the proper 


officer to make the aſſeſſment, he will not be 


diſqualified from voting, though it ſhould: turn 
out that ſuch officer's authority to make the 
aſſeſlment was illegal or doubtful. 


The form of the ſchedule given in the act of 
parhament ſhews, that it is neceſſary to inſert 
in the rate the ſum aſſeſſed upon each freeholder; 
and by ſect. 3. the aſſeſſors are expreſsly directed 


to purſue the form given in the ſchedule. Not- 


withſtanding this, the Bedfordſhire committee, 
finding it neceſſary, at the opening of the buſi- 
neſs; to come to ſome general rules for regulation 
of their future conduct, reſolved, © that it is 
« not neceſſary that the form of the ſchedule 
«© ſhould be ſtrictly complied: with.“ And in 
the courſe of the proceedings the following queſ- 


tion occurred: 


William Geary, Eſq. had voted; but, in the 
duplicate left with the clerk of the peace, there 
was no ſum affixed" to his name, and it was ob- 
jefted that he was not duly aſſeſſed. It was ſaid, 
that the act required aſſeſſinent only, and not 
aſſeſſment in ſums, But the aſſeſſor 

produced 
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produced the original rate, in which a particular 
ſum was aſſeſſed on the voter, and the omiſſion 
appearing to be a mere miſtake in copying it, 
his vote was allowed. 


The form of the aſſeſſment is neceſſarily in- 
truſted to the aſſeſſors; and it would be extremely 
hard, that the franchiſes of the electors ſhould 
depend intirely upon the manner in which they 
made them out. The ignorance or careleſſneſs 
of aſſeſſors, in many caſes, and worſe motives in 
ſome others, have perverted a law, framed for 
the ſecurity of ele&ors, into a trap for their diſ- 
franchiſement. The Bedfordſhire committee, in 
order to counteract this miſchief as far as poſſible, 
adopted this general rule, That no voter ſhould 
be disfranchiſed, through the miſtake of the 
_ aſſeſſor, in putting down in the rate a wrong 
chriſtian or ſurname ; and permitted the aſſeſſors 
to be examined, to prove that the perſon in- 
tended to be rated was the voter. Thus Henry 
Wagſtaffe deſcribed his freehold as occupied by 
William Day. The affefiment was William 
Wagſtaffe—/7iliam Watts, tenant. Watts had 
been the tenant two years before; but at the 
time of making the aſſeſſment, and at the elec- 
tion, Day was tenant. The name of William 
Wagſtaffe appeared to be a miſtake of the aſſeſ- 
for, and therefore the committee held the vote 
to be good; for, if that miſtake was rectified, 
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the wrong deſcription of the tenant was no ground 
to reject the aſſeſſment. 

John Hughes had voted for a freehold, aſſeſſed 
in the name of William Hughes, with a different 
tenant from that on the poll. It was proved, 
that there was no other perſon of the name of 
Hughes, in that place, but the voter, and his 
vote was held good. Whereupon it was pro- 
poſed, and ſhould ſeem adopted as a general 
rule, that, if there was any perſon in the parifh 
of the names found in the rate, it ſhould be pre- 
ſumed that he was the perſon rated, unleſs the 
voter proved that they were intended for him; 
but that where no perſon anſwering the deſcrip- 
tion lived in the pariſh, it ſhould be deemed a 
clerical miſtake in the name of the right perſon. 
And that, where the father's name remained in 
the aſſeſſment for more than two years, it was not 
an aſſeſſment of the freehold of the ſon, unleſs the 


aſſeſſor, conceiving it to be the name of the fon, 
had, by miſtake, inſerted it for his; and the aſſeſ- 


| ſors were called as witneſſes to explain the rates. 


Ib. p. 538. 


A determination in the Cricklade committee 
was contradictory to this rule; for one James 
Munday had voted, where the name of William 
Munday, as owner, appeared in the aſſeſſment, 
and the committee would not allow evidence to 
ſhew that no ſuch perſon lived in the pariſh, and 
therefore that the voter muſt have been the 


perſon intended, 
8. Salford. 
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John Lilley voted for a tenement in poſſeſſion 
of Thomas Burton. His brother Joſeph had a 
freehold occupied by William Laughton. Both 
theſe tenements were managed by John Lilley, 
father of the voter and Joſcph. The aſſeſſor, 
taking the father for the owner of both, entered 
him as ſuch in the rate, and inſerted the name 
of William Laughton as tenant of both, becauſe 
he thought him a more reſponſible man than 
Burton. The vote was held bad. 

All the duplicates of the aſſefiiment are analy 
authentic; and therefore, though the name of a 
voter, (James Crouch) did not appear in the 
copy of the rate given to the clerk of the peace, 
yet, becauſe it was found in one of the duplicates 


in the hands of the commiſſioners of the land- 


tax, his vote was allowed. 

Upon ſuggeſtion that there was a clerical miſ- 
take in the duplicate left with the clerk of the 
peace, the Bedfordſhire committee, as before 
ſtated, allowed the aſſeſſor to produce the origi- 
nal rate to prove the miſtake. 


The aſſeſſment act may be conſidered either as 
it concerns the e/ate or the perſon. With reſpect 
to the eſtate, two points are material. 1. What 


eſtate muſt be rated. 2. In what pariſh or diſ- 
trict. 
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1. With reſpect to the efate to be rated. It 
ſhould ſeem that every ſpecies of property, for 
which a perſon claims a right to vote, muſt be 
rated, unleſs it came to him within twelve months 
next before yh election, in ſome of the ways men- 
tioned in the { 0 ſection of the act, or unleſs, as 


the fame ſection provides, his qualification is an 
annuity, or fee farm rent (duly regiſtered) iſſuing 


out of real property. Hence, in the Bedford- 
ſhire caſe, it was argued, that every annuity, not 
required to be regiſtered, muſt be aſſeſſed ro the 
land-tax, and the committee ſeem to have adopted 
the argument. | 

In the Bedfordſhire caſe, an exception was at- 
tempted in favour of the miniſter of a particular 
pariſh, in the caſe of the Rev. Henry Hinde, 
who voted for houſe and land in his own occu- 
pation ; viz. the parſonage houſe. For this he 
was not rated, but he had three other tenements 
in the pariſh let to other tenants. It was object- 
ed, that the freehold for which he had voted was 
not aſſeſſed, and that he could not rely upon any 
but that he gave in on the poll. To this it was 
anſwered, that it was enough that the voter had 
a freehold in the pariſh named at the poll, though 
he had not named the right eſtate ; but if not, it 
had been proved to be the cuſtom in this parti- 


cular pariſh not to aſſeſs the clergyman for the 
| houſe 
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houſe he lived in, and therefore this caſe was Aſſeſſment 


diſtinguiſhed from all others. The committee 
ſubſtantiated the vote. 

This attempt to exempt the parſonage houſe 
probably aroſe from certain caſes of ſcot and lot 
boroughs, where the pariſhioners had indulged 
their miniſter in a ſimilar exemption from the 
poor rates; but there is this manifeſt diſtinction 
between the two caſes, in the one the pa- 
riſhioners were the only perſons concerned, they 
might return the money he had paid to the rate, 
or excuſe him entirely, and the foundation of his 
exemption being their own free will, they might 
by cuſtom admit him to all the privileges they 
enjoyed; but the other is a condition impoſed 
by ſtatute, upon which alone the voter can have a 
right to exerciſe his franchiſe. 


2. The next queſtion is, in what pariſh or 
diſtrict a freeholder's eſtate muſt be aſſeſſed. It 
appears from the act, that it muſt be inferred in 
the affeſſment made by the aſſeſſors for the 
pariſh or place where the land lies. The fol- 
lowing caſes occurred before the Cricklade com- 
mittee (1785) John Bailey, and two others, voted 
for freeholds in Malmſbury. They were ſituated 
not in the pariſh but in the town of Malmſbury, 
and in the pariſh of Weſtport, where they were 
aſſeſſed, The committee came to no reſolution 
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about them, but the counſel conſidered them as 
untenable. 

William Clements voted for a freehold in 
Broad Town. This is a tything of the pariſh of 
Cliff Pepard, and there are three others, each ſe- 
parately aſſeſſed. The voter was aſſeſſed in the 
tything of Cliff, but not in that of Broad Town, 


where the freehold lay, and the vote was held 


bad. 
William Huſſey, Eſquire, voted for a free- 


hold in Highworth. This pariſh is divided into 


tythings, each ſeparately rated to the land-tax ; 


one of theſe tythings is alſo called Highworth. 
The committee reſolved, “ that the voter's being 


te rated on the aſſeſſment of ſome or one of the 
te tythings, part of the mother pariſh of High- 
ce worth was ſufficient.” 

H. Mereweather voted for a freehold in Leigh, 


The pariſh is Leigh and Claverion, and the aſſeſſ- 
ment for each is ſeparate. The voter's eſtate 
lay in the latter, yet held good. 


With reſpe to the perſon to be rated, one of 
the general rules for the conſtruction of the aſ- 
ſeſſment act, laid down by the Bedfordſhire com- 
mittee, was, That the owner's name muſt ap- 
« pear on the aſſeſſment, either as the perſon 
« aſſeſſed, or as owner of the land for which 
« the tenant is aſſeſſed, The Cricklade com- 
ö os mittee 
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mittee cgme to a contrary reſolution ; viz. 
« That ſuch freeholders as were aſſeſſed for the 
e premiſes in reſpect of which they claimed to 
« vote, either in their own names, or in the 
« names of their tenants actually occupying 
ce the ſame as tenants of ſuch freeholders, were 
« entitled to vote at the late election for the 
c borough of Cricklade.” The conſtruction of 
the Bedfordſhire committee ſeems moſt conſo- 
nant to the words of the act; but the Bucking- 
hamſhire committee adopted that of Cricklade ; 


and reſolved, © that it is not neceſſary that the 


cc name of the owner ſhould appear upon the 
ce rate,” This was the only reſolution of the 
Buckinghamſhire committee on this act of par- 


liament ; but the two other committees, in conſe. 


quence of the oppoſition of their general princi- 
ple, decided ſeveral cafes which it is impoſſible to 
reconcile. 


J. Tanſley's freehold conſiſted of land and Ib. p. 525. 


houſes. It was the cuſtom of the pariſh to aſſeſs 
land only, and his land was neither worth nor 
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aſſeſſed at 40 5. a year, but with his houſes. it | 


Was of more than that value, His vote was held 
good, 
Ihe Reverend Richard Dowbiggen voted for 


glebe and tythe, in the occupation of Lord 


Leigh. The aſſeſſment was Lord Leigh, fer 
nw occupied by Jobn Mann. Lord Leigh had 
by K 3 a leaſe 


Ib. p. 507. 
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a leaſe for lives of the prebend of Leigbion Buz- 
zard, of which the voter was prebendary, at 
76 J. per annum. Mann rented the tythe 1 Lord 


Leigh, and the vote held good. 


John Vernon, junior, Eſquire, voted for a free- 
hold in the occupation of James Harris. The 
aſſeſſment was in this form. 


Landlord. | Tenant. 
Mr. Veron. | Daniel Cleaton. 
Ditto, 1 Tfaac Pennyfather. 
Ditto. James Harris. 


John Vernon the father had voted for the eſtate 
occupied by Daniel Cleaton, and it was con- 
tended that the words ditto referred to the fa- 
ther; but, it being proved Harris was tenant to 
the ſon, his vote was admitted. | 

The voter is the perſon whoſe name muſt be 
inſerted under the title of owner, in the aſſeſſ- 
ment. Thus James Brazier had a freehold in 
right of his wife, whom he had married more 
than three years before the election. It was aſ- 
ſeſſed in the name of Mrs. Brazier, and therefore 
his vote was rejected. 

William Paine, the owner of a freehold, was 
rejected, becauſe the aſſeſſment was of Jane Sloper 


owner, and William Paine tenant, he _ ſo at 


the time of the affefiment made. 


Where 
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Where land was deviſed to Thomas Smith, Aﬀelſment, 
in truſt for payment of legacies to the younger bo. 
children, and Thomas * to hold the land 2 Luders, 
ſubject to the truſt, and allowed each of the P. 508. 
younger children to poſſeſs ſeparate parcels of Truſtee 
the premiſes deviſed in ſatisfaction of their le- 9 855 
gacies, the vote of one of them, named Hugh, 
was rejected, becauſe the elder brother Thomas's 
name was inſerted in the rate, It was argued 
that Thomas was truſtee of the legal eſtate for 
1 who had "Pw of an equitable 


eſtate.” | - 


In ſome caſes it might be difficult to know 
whom to aſſeſs as owner of the eſtate, and in 
ſuch caſes the following deciſions of the Bed- 
fordſhire committee have gone upon the idea, 
that it will ſuffice to make uſe of ſome general 
deſcription of the owners, or of the ſubject mat- 
ter itſelf, 

The Reverend Edmund Whadley voted as Ib. p. 506. 
vicar of Houghton, for tythes occupied by 
T. Brandreth, Eſquire. The aſſeſſment was of 
« T. Brandreth, Eſquire, for houſe, land, and 
« tythes in his own occupation.” The Vicarage 
had been endowed with the tythes of certain 
lands, but the preſent impropriator of the great | 
tythes, in conſequence of an agreement made a 
century ago, had for more than thirty years paid 
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to the voter and his predeceſſors, a ſum of money 
exceeding 40 5. in lieu thereof. It was con- 
tended in favour of this vote, that the reſolutions 
of the committee, as to the rating of the owner, 
were applicable only to the common connection 
of landlord and tenant, but not to the caſe of 
the vicar and Mr. Brandreth; and that in ſuch 
caſes the aſſeſſment of the ſubiett of the vote, 
without reference to the owner, was all that 
could be reaſonably expected; and the com- 
mittee allowed the vote. 

But it was held that a freeholder could not 
vote for an eſtate aſſeſſed by the deſcription of 
« Billington's land ;” or of © the heirs of Tho- 
ce mas Foſkey; or of © Dunſtable charity; or 
of © Meakham's children;” or of © late Frank- 
tc Iin's;“ but Francis White was held to be a 
good vote, where the entry was © late White's, 
in diſpute,” on account of the words in diſpute, 
which ſhewed the right to have beer. uncertain, 
and, until it was aſcertained who was the owner, 


nobody could appeal. If the diſpute had been 


ſertled in time to have appealed, the objection 

might have held. 
The Bedfordſhire committee allowed the votes 
of ſeveral perſons, who were not aſſeſſed at all, or 
not regularly, as owners of the eſtates for which 
they yoted ; becauſe, though they were entitled to 
a beneficial intereſt in the eſtate, it was impoſſible 
4 | for 
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for them to get their names inſerted in the rate Aſfeſtment. 
by any means allowed by law. This was the bow. 
caſe with regard to ſchoolmaſters, who re- 1 
ceived the profits of their lands not immediately, P. 28 
as rent, but through the medium of . as 
ſalary. 

Thus, two ſchoolmaſters voted each for land Ib. p. 501. 
and tythe, where the eſtate was aſſeſſed under the 
name of © charity land.” 

So an aſſeſſment in theſe terms, © Bolnhurſt Ib. p. J03. 
ce School Farm, Joſeph Lilly,” (tenant) and 
another of Kimbolton School Farm, J. Par- 
ce fler, (tenant) were held good. 

At the Cricklade election, William Kempe Ib. p. 539. 
voted for a freehold belonging to him, as ſchool- 
maſter of Lineham. The aſſeſſment was of 
« the ſchoolmaſter of Lineham; and his vote 
allowed. 

William Gale was ſchoolmaſter of a freehold” Ib. p. 497. 
at Thurleigh ; he received 405. a year, for which 
he voted, out of lands in Goldington, charged 
with the payment of it, © for the benefit of the 
* ſchool at Thurleigh.” The lands belonged 
to Mrs, Edwards, but were occupied by 
Mrs. Smith as her tenant. The form of aſſeſſment 
was “ Mr, Edwards” (landlord) “ Mrs, Smith” 
(tenant). Mr. Edwards managing the eſtate for 
his mother, his name was entered in the aſſeſſ- 
ment by miſtake for hers. Gale voted © for his 
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* ſalary out of meadow land in Goldington, with 
ce the name of the tenant,” but the poll clerk 
had taken down his vote for © land in Golding- 
ce ton,” in the occupation of Mrs. Smith. The 
vote was ſupported as if it had been given for. 
his ſalary, and then it was not required to be re- 
giſtered by 3 Geo. III. ch. 24. which does not 
extend to annuities annexed to offices; it was 
compared to the caſe of a ſalary in lieu of tythes, 
determined not to be within the act by the 
Glouceſterſhire committee; and argued that this 
caſe neceſſarily forms an exception, for Gale could 
not compel the aſſeſſors to inſert his name in the 
rate. The committee held the vote to be good. 
George James Gorham. In this caſe it was 
reſolved, © that the omiſſion or miſtatement 
ce of the tenant's name in the aſſeſſment, ſnould 
ce not be deemed a valid objection to the own- 
ce ers vote.” The committee ſeem to have been 
governed by this conſideration, that a wrong 
aſſeſſment of the tenant could not be corrected 
by the owner's appeal, if he himſelf was rated. 
Reverend W. P. Netherſole voted for the 
vicarage of Ledlington. He received 10 J. a 
year in right of his vicarage, from the impra- | 
priator, Lord Offory, and was not aſſeſſed, but 
Lord Offory was. The vote was held good, 
though the vicar not aſſeſſed, becauſe it was im- 
| poſſible 
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poſſible for him to get his name inſerted by any Aftclment 
means allowed by law, | 
It was determined, both in the Bedfordſhire Jointenants. 

and Cricklade caſes, that if one jointenant only 

is named in the rate, his vote ſhall be received ; 

but that he who is not rated, ſhall have no 

vote. Thus James and Henry Wittenſtall were 2 Luders, 

jointenants, Henry alone was aſſeſſed, and James's P. Rom 

vote was held bad. In the Cricklade cafe, Ro- Ib. p. 5 38. 

bert Hapgood, and his brother James, had two 

houſes adjoining, let as one tenement to William 

Hill. The rate was of James Hapgood, as 

owner, and W. Hill, as tenant; and the 1 vote of 

Robert was rejected. 

Samuel and Daniel Charlton were couſins, Ib. p. 508. 

and held an eſtate in equal ſhares. Daniel, 
who was the elder, had voted without objec- 

tion for the petitioner; when Samuel came to 

vote for the ſitting member, he was objectted to as 

not aſſeſſcd. The rate was of Mr. Charlton ge- 

nerally, and therefore, it was contended, muſt 

mean the elder; beſides, the ſitting member, by 

not objecting, had indirectly admitted that he 

was the perſon aſſeſſcd; and Samuel was re- 

jected. 


By the third ſection of the act, “if any per- Joint * ſe- 
« ſon or perſons (renting, holding, or occupying P e ame, 
(c any 


140 
Aſſeſſment, 


Of the Proviſions againſt Ch, 5. 
cc any meſſuages, lands, or tenements, in any ſuch 


Joint or ſepa- « pariſh or place) ſhall rent, hold, or occupy, 


rate ſums, - 


0 » © meſſuages, lands, or tenements, belonging to 


2 Luders, 
P. 538. 


Ib. p. 537. 


Ib. p. 524. 


different owners or proprietors, the ſame ſhall 


tc be diſtinctly rated and aſſeſſed in ſuch aſſeſf- 
© ments, that the proportion of the land-tax to 
ce be paid by each ſeparate owner or proprietor 
« reſpectively may be known and aſcertained,” 
Theſe words evidently relate only to caſes where 
the ſame tenant rents premiſes from different 
landlords, and then the property of each land- 
lord ſhall. be diſtinctly rated. The Cricklade 
committee (1785) ſeem therefore to have given 
a liberal conſtruction to the words of the act, in 
the following caſe. W. Jacobs, and ſix others, 
were all rated in one joint ſum. As it is ſtated that 
they were all in the occupation of their premiſes, 
it may be preſumed that · they occupied them in 
ſeveralty; yet the votes of all the ſeven were al- 
lowed. In another caſe they made a ſimilar de- 
ciſion; but there the occupation appears to have 
been joint. Jacob and Brome Pinnegar held an 
eſtate in common, and were rated thus: The 
« Mr. Pinnegars, and they were both held to 
be duly aſſeſſed. The Bedfordſhire committee 
ſeem to have given a narrow conſtruction to the 
words of the act in the following inſtance. 
The name of Thomas Whittal ſtood in the 
column of tenants thus, 
„ William 
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« William Boyes, and | Thomas drag Aſſeſſment, 
he n 


and one ſum aſſeſſed after their names 

eſtate belonged to theſe two, and, as the aſſeſſ- 

ment was joint, and the proportion to be paid by 
each owner not aſſeſſed ſeparately, as required 
by the third ſection of the act, the vote was re- 
jected. Here the committee ſeem to have pro- 
ceeded on a miſtake, for it does not appear that 
the premiſes rated were in the occupation of 
different tenants. If they were in the occupa- 
tion of Boyes and Whittal jointly, they do not 
fall within this ſection of the act. 


The ſecond ſection of the act enacts, that 
where a perſon comes to lands, within twelve 
months before the election, by deſcent, marriage, 
&c. he may vote for them, if, within two years 
before the election, they have been rated in the 
name of the perſon through whom the voter 
claimed. The following caſes came before the 
Bedfordſhire committee. 

The father of the voter Henry Field, deviſed 
land to his children equally. The voter was 
under age, and the elder brother Thomas Field, 
was rated for, and managed the whole during the 
voter's infancy. The voter came of age within 
a year before the election; and his vote was held 


good. 


Thomas 
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Thomas Cave came to his freehold by deviſe, 
within a year before the election ; he was not 
aſſeſſed, but his mother was, and his vote held 
good. | 
Richard Stanyan ſucceeded to the eſtate, for 
which he voted as heir at law to a Mrs. Wag- 
ſtaffe, who died more than two years before the 
election. But he did not know of his right till 
within a year before the election, and after the 
aſſeſſment · for 1783 had been made, and did not 


get into poſſeſſion for ſome months afterwards. 


The eſtate was aſſeſſed in the name of Mrs. Wag- 
faffe. And his vote was rejected. 

Richard Pedder voted for a freehold, aſſeſſed 
in the name of Thomas Britton. Britton had 
married the voter's father's widow, and held the 
eſtate till he came of age, and the voter had had 
poſſeſſion only a few months. His vote was 
allowed; but that of William Mantle, under 
nearly ſimilar circumſtances, was rejected; but 
he was twenty-five years old. The eſtate was 
to be his mother's till he came of age, and his 
ſtepfather, ever ſince that time, had received the 
rents to his uſe. | | 

Thomas Joyce voted. for an aſſeſſment made 
thus, Mr. Bull Thomas Joyce“ (tenant). 
He polled as owner of the eſtate, of which he 
had been tenant, in right of his wife, whom he 
had married a very Mort time before the elec- 


tion. 
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tion. Mr. Bull, named in the rate, had married Aſſeſſment, 
her mother, and had managed the eſtate till ſhe * 
came of age, which was within two years before tage 
election. It was objected that the tenement had 

not been aſſeſſed © within two years before the 

“ election, in the name of the perſon through 

« whom the voter claimed; for the 

claimed nothing through Bull, but in- right of 

his wife through ber father; beſides, Bull had a 

perſonal intereſt in the eſtate by marrying the 

widow, who was entitled to dower, and it muſt 

be intended he was aſſeſſed on that account. 


The vote was rejected. 


Before we diſmiſs the aſſeſſment act, it may be Goverdl 
material to ſtate the general outline of proceeding Ku fig, pro. 


in the Bedfordſhire, Cricklade, and Buckingham- 
ſhire committees, as to the evidence produced 
before them, and in what caſes the onus pro- 
bandi, or burthen of ſubſtantiating his vote, was 
thrown upon the voter in the firſt inſtance. 

We have already mentioned ſome of the ge- 
neral rules propoſed and adopted in the Bed- 
fordſhire caſe, it remains therefore to obſerve that 
in the Cricklade committee (1785) the parties 2 Luders, 
were at firſt put to great trouble and expence, P. 515, 516. 
in bringing evidence to eſtabliſh votes, mere- 
ly becauſe there had been an accidental change in 
the occupation of the premiſes after the aſſeſſ- 

ment 
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ment was made. To obviate theſe inconveni- 
ences, the following ſuppoſed caſes were put; viz. 
1. A. polls for-land in the poſſeſſion of B. and 
is aſſeſſed for land in his own poſſeſſion. 2. A. 
polls for land in the poſſeſſion of himſelf, and 
is aſſeſſed for land in the poſſeſſion of B. 3. A. 
polls for land in the poſſeſſion of B. and is aſ- 
ſeſſed for land in the poſſeſſion of C. The 
queſtion was, whether, in theſe caſes, the party 
objecting ought not to prove, beyond this, that the 
fact agreed with theſe appearances, or the other 
party ought to proceed to reconcile them. The 
committee reſolved, that © in theſe caſes they 
*« would conſider the voter as duly aſſeſſed prima 
« facie, ſo as to require evidence to impeach the 
« poll and aſſeſſment from the party object- 
in | 

In the Buckinghamſhire committee there 


were two Mr. Kings in the ſame pariſh. Wil- 


liam King was objected to, becauſe the tenant to 
Mr. King, named in the rate, was not tenant to 


Milliam King; and the committee reſolved, 


« That the ſitmng member” (i. e. the party 
whoſe vote is objected to) © is to be put on 
<« proof of the freehold of the voter, where only 
the ſame occupier's name as is on the poll ap- 


© pears on the rate.” The ſame rule obtained 


where the owner's name was not on the rate, but 
the tenant's only. 


One 
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One Edward Ryman voted at the Bucking- 
hamſhire election, but the aſſeſſment was of Mr. 
Ryman. The committee reſolved, “ that when 
ce the chriſtian name only of the voter is dif- 
ce ferent in the rate and poll, the party is not to 
ce be put on the proof.“ 


Notwithſtanding the anxious ſolicitude ſhewn 
by the legiſlature, in the foregoing acts of 
parliament, to prevent the making of fraudu- 
lent and occaſional votes, a mode of carrying 
on ſuch practices with impunity was ſtill left, 
by means of grants of annuities, and rent 
charges iſſuing out of freehold lands for a life 
or lives, or other greater eſtate; and theſe 
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grants were the more frequently uſed as inſtru- 


ments of fraud, becauſe tranſactions of this kind 
are generally of a private nature. But the ſtatute 
of the 3 Geo. III. c. 24. has effectually remedied 
this evil, by enacting, that * no perſon ſhall 
ce vote for electing any knight or knights of a 
ce ſhire, citizen or citizens, burgeſs or burgeſſes, 
« of any ſuch city or town, for that part of 
te Great Britain called England, for or in reſpect 
ce of any annuity or rent charge iſſuing out of 
ce freehold lands or tenements, and granted be- 
ce fore the firſt day of June, one thouſand ſeven 
ce hundred and fixty-three, unleſs a certificate, 

L « upon 


Section . 


Certificate to 


be entered 
with the 
clerk of the 
peace twelve 
months before 
the election. 
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ce upon oath, ſhall have been entered, twelve 
<« calendar months at leaſt before the firſt day 
e of ſuch election, with the clerk of the peace 
ce for the county, riding, or diviſion, or with 
ce the clerk of the peace, town clerk, or other 
ce public officer, having the cuſtody of the re- 
ce cords within ſuch city or town, where ſuch 
&« lands or tenements do lie, as follows; (that is 
« to ſay) STE 


«T1 A. B. of am really and bong 
« fide ſeiſed of an annuity or rent charge, 
« for my own uſe and benefit, of the 
« clear yearly value of 40s. above all 
« rents and charges payable out of the 
« ſame, wholly iſſuing out of freehold 
« lands, tenements, or hereditaments, 
ce belonging to C. D. of ſituate, 
« lying, and being in the pariſh, town- 
© ſhip, or place, or in the pariſhes, 
« townſhips, of A. in the county of 
be without any truſt, agree- 

© ment, matter, or thing, to the con- 
ce trary notwithſtanding ; and I, or the 
© perſon or perſons under whom 1 
« claim, was or were ſeiſed with the ſaid 
ce annuity or rent-charge before the 
te firſt day of June, one thouſand ſeven 
« hundred and ſixty-three.“ 

9 And, 


cc 
cc 
cc 


cc 
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And, That no perſon ſhall vote for the 


electing any knight or knights of the ſhire, or 


for a citizen or citizens, burgeſs or burgeſſes, 
of any ſuch city or town, for that part of Great 
Britain called England, in reſpe& of any an- 
nuity or rent charge iſſuing out of freehold 
lands, tenements, or hereditaments; which 
ſhall come to ſuch perſon by deſcent, mar- 
riage, marriage ſettlement, deviſe, or preſen- 
tation to a benefice in a church, or promotion 


to an office, within twelve calendar months 


next before ſuch election reſpectively, unleſs 
a certificate upon oath, or affirmation if a 


quaker, ſhall have been entered with the 


clerk of the peace, town clerk, or other officer 
as aforeſaid, before the firſt day of ſuch elec- 
tion, as follows ; (that is to ſay) 


I KN. N of am really and bona 
« fide ſeiſed of an annuity or rent charge, 
ce to my own uſe and benefit, of the 
te clear yearly value of 40s. a year, 
© above all rents and charges payable 
tc out of the ſame, wholly iſſuing out of 
« freehold lands, tenements, or heredi- 
te taments, belonging to C. D. of 
ce ſituate, lying, and being in the pariſh, 
te townſhip, or place, or in the pariſhes, 
© townſhips, or places, of - in 

L 2 « ws 
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Regiſtering e the county of without any 
| annuities. ce truſt, agreement, matter, or thing, to 
| en te the contrary notwithſtanding ; and 
« became ſeiſed of the faid annuity or 
| ce rent charge, on the day of 
| 8 laſt paſt by deſcent, or other- 
| e. wiſe (as the caſe may happen).“ 
| Section 3. 

No perſon to And,“ That no perſon ſhall vote at any elec- 
vote in any 


n e of A knight or knights of the ſhire, or of 
i reſpect of any & any citizen or citizens, burgeſs or burgeſſes, 
[ annuity or . «17 | 
i _——— of any fuch city or town, within that part of 


unleſs a me- © Great Britain called England, for or in reſpect 


morial of the ; | 
grant be re- % of any annuity or rent charge to be granted 


giſtered with © after the ſaid firſt day of June, one thouſand 
the clerk of ec {even hundred and fixty-three, unleſs a me- 


the peace ; ; 

twelve * morial of the grant of ſuch annuity or rent 
1 months be- cc | yg . 

i fore the elec. Charge ſhall have been regiſtered with the 

if tion. « clerk of the peace of the county, riding, or 


' | « diviſion, or with the clerk of the peace, town 
4 « clerk, or other public officer, having the cuſ- 
| 4 tody of the records within the city or town 
| | « where the lands or tenements out of which 
„ ſuch annuity or rent charge iſſues, ſhall lie, 
twelve calendar months at leaft before the 
ce firſt day of ſuch election; which memorial 
* ſhall be wrote on parchment, and directed 
4 * to ſuch clerk of the peace, town clerk, or 
El e other public officer, and be under the hand 
| d | and 
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* and ſeal of the grantor or grantors, and at- 
teſted by two witneſſes, one whereof to be one 
* of the witneſſes to the execution of ſuch 


grant, which witneſs ſhall upon oath, before 
ſuch clerk of the peace, town clerk, or other 
officer as aforeſaid, or their deputies, prove 


© the ſealing and delivering of ſuch grant, and 


the ſigning and ſealing of ſuch memorial ; and 
which memorial ſhall contain the day and 


and abodes, of the parties and witneſſes, and 
all the lands and tenements out of which 


the annuity or rent charge ifſues, and the 


pariſh, townſhip, or place, or the pariſhes, 
townſhips, and places, where ſuch lands or tene- 
ments lie ; and that every ſuch grant, of which 
ſuch memorial is ſo to be regiſtered, ſhall, 


© at the time of entering ſuch memorial, be 


produced to ſuch clerk of the peace, town 
clerk, or other officer as aforeſaid, or their 
deputies, who ſhall thereon indorſe a certifi- 
cate, in which ſhall be mentioned the day and 
year on which ſuch memorial ſhall be fo en- 
tered,” | 3 
And, © That from and after the ſaid firſt 
day of Auguſt, one thouſand ſeven hundred 
and fixty-four, no perſon ſhall vote at any 
election of a knight or knights of the ſhire, or 
of any, citizen or citizens, burgeſs or burgeſſes, 
E 
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charge, 
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unleſs a cer- *f* 
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original an- 
nuity be en- 
tered as ce 
aforeſaid, and x 


a memorial 
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in caſes of 
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charge.” 


And, * That the clerk of the peace of every 
tering ſuch *© county, riding, or diviſion, and the clerk of 


of 


Ch. 5. 


of any ſuch city or town, in that part of Great Bri- 
tain called England, by reaſon of an aſſignment * 
of any annuity or rent charge, or any part or 
parts thereof, made before the ſaid firſt day of 
June, one thouſand ſeven hundred and ſixty- 
three, unleſs a certificate of ſuch aſſignment, 
upon oath, to the purport hereinbefore men- 
tioned, with reſpect to an original annuity or 
rent charge, ſhall have been entered with ſuch 
© clerk of the peace, town clerk, or other officer 
as aforeſaid, twelve calendar months at leaſt 
before the firſt day of ſuch election; and that 
no perſon ſhall vote at any ſuch election as 
aforeſaid, by reaſon of an aſſignment of any 
annuity or rent charge, or any part or parts 
thereof, made after the firſt day of June, one 
thouſand ſeven hundred and fixty-three, un- 
leſs a memorial of ſuch aſſignment, and alſo a 
memorial of the grant of ſuch annuity or 
rent charge, of which ſuch aſſignment ſhall 
be made, ſhall have been atteſted and regiſtered 
twelve calendar months at leaſt before the firſt 
day of ſuch election, in the ſame manner 
as is hereinbefore directed, with reſpe& to 
e the memorial of an original grant or rent 


c 
and memo- the peace, town clerk, or other officer as 
: « aforeſaid, 
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* aforeſaid, of every ſuch city or town, ſhall Regiſtering 
<« keep a book or books, for entering of every aunuities. 
ce ſuch certificate and memorial, and ſhall be al. W 
© lowed for the entry of every ſuch certificate 

<« the ſum of one ſhilling, and of every ſuch Fees for en- 
© memorial, two ſhillings, and no more, and ed. 

« for every ſearch for any certificate and 

« memorial, one ſhilling, and no more ; and 


* that any perſon or perſons may, at all ſea- 


'< ſonable times, reſort to and inſpect the cer- 


© tificates, memorials, and books of entries 

& thereof. And ſuch clerk of the peace, town 

& clerk, or other officer as aforeſaid, or other de- 

e puties, is hereby directed and required forth- 

« with to give a copy of any certificate or me- 

« mortal, to any perſon or perſons who ſhall de- 

* {ire the ſame, paying for ſuch copy, if it con- and for co- 
cc tains not more than two hundred words, the Pies. 

« ſum of ſix pence, and ſo in proportion for any 
greater number of words; and ſuch clerk of 

& the peace, town clerk, or other officer as afore- 

6 ſaid, or their deputies, is hereby impowered to 

« adminiſter an oath in all caſes where an oath 

« is required by the act; and true copies of the Copies atteſt. 
& aforeſaid certificates and memorials, atteſted on” by — 

« by ſuch reſpective clerk of the peace, town Rs. Shoe. 
« clerk, or other officer as aforeſaid, or their ed legal 

« deputies, ſhall at all times be allowed and d.. 
emitted as legal evidence in all caſes whatſo- 

(6 yer.“ | 
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Provided, That a memorial of ſuch grant or 


c aſſignment as ſhall be made and executed in 


« any place not within forty miles of the office 
« of the clerk of the peace for the reſpective 
« county, riding, or diviſion, or of the town 
cc clerk, or other officer as aforeſaid, ſhall be en- 
ce tered and regiſtered by ſuch clerk of the 
&* peace, town clerk, or other officer as afore- 
« ſaid, or their deputies, in caſe an affidavit 
ce ſworn, or affirmation of a quaker, before one 
cc of the judges at Weſtminſter, or a maſter in 
© chancery, ordinary or extraordinary, be 
tc brought with the ſaid memorial to the ſaid 
ce clerk of the peace, town clerk, or other 
« officer as aforeſaid, wherein one of the wit- 
ce neſſes to the execution of ſuch grant or aſ- 


ce ſignment, ſhall ſwear that he or ſhe ſaw the 


« fame executed, and the ſame ſhall be a ſuffi- 
ce cient authority to the clerk of the peace, town 
ce clerk, or other officer, or their deputies, to 
give the party that brings ſuch memorial a 
* certificate of the regiſtering ſuch memorial; 
ee which certificate, ſigned by the ſaid clerk 
of the peace, town clerk, or other officer as 


& aforeſaid, or their deputies, ſhall be taken 


« and allowed as evidence of the regiſtry of the 
« fame memorial, in all courts of record whatſo- 
© ever, any thing herein contained to the con- 
< trary notwithſtanding. 

e And 
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e And that the clerk of the peace of every Regittering 
te county, riding, or diviſion, and the clerk of 2"nvities. 


© the peace, town clerk, or other officer as Secti 
: N a 1 . 
© aforeſaid, of every ſuch city or town, or their o 


ce deputies, ſhall, upon reaſonable notice, attend puty to at- 
ce at any ſuch election, with the book or books tend with the 
0 wo REP books of en- 
of entries of every ſuch certificate and memo- tries at elec- 
ce rial, at the requeſt of any candidate or candi- tions. 
* dates, he or they making him reaſonable ſatiſ- 
ce faction for ſuch attendance.” 
Buy the Bth ſection, any officer, guilty of 
neglect, forfeits 1001. to any perſon who will 
ſue for it; and by ſection 12, the proſecution 
muſt be commenced within twelve months. 
Several queſtions upon the conſtruction of this 
act came before the Glouceſterſhire committee. 
In the caſe of John Smith, as neither reſerved Glouceſter, 
nor fee farm rents are mentioned in the act, it P. 38. 
was © reſolved, nem. con. that a reſerved or fee 
farm rent need not be regiſtered under the act 
« for regiſtering annuities.” And in the caſe of Ib. p. 127. 
Samuel Harrington, it was reſolved, that an an- 
nuity, coming to a voter by deviſe, need not be 
regiſtered. The reſolution was in theſe words: 
e Reſolved, nem. con. that the annuity for which 
* Samuel Harrington voted, and which devolved 
« to him in 1762, by the will of John Dee, does 
cc not require to be regiſtered.” | 
In the Bedfordſhire caſe, it was made a queſ- 2 Luders, 
tion, Whether annuities, coming by deviſe, need P. 54. 
be 


154 


Of the Proviſions againſt Ch. 5. 


Regiſtering be regiſtered? It was argued, that the ſtatute 


annuities. 


2 Luders, 
P+ 505 


Glouceſter, 
P- 38. 


2 Luders, 


P. 700. 


was made expreſsly to prevent fraudulent grants 


of annuities, and grants muſt be made inter vi vos. 


That this was the intent of the act is clear, be- 


cauſe the memorial is to be under the hand and 
ſeal of the grantor, and the witneſs to the execution 


of the grant is to atteſt the ſealing and delivery, at 
the time of the regiſtration. That rhe ſecond 
ſection of the act confirms this expoſition ' of 
it; for that ſection requires regiſtration of an- 
nuities obtained by deviſe, only when they come 
within twelve months before the election. But 


the ſame committee, in the caſe of Edward Pin- 


card, who voted for an annuity which was not 
regiſtered, charged by will on the teſtator's eſtates, 
which were aſſeſſed in the names of the owners, 
rejected the vote, 

An annuity muſt be deſcribed, when regiſtered, 
according to the fact, whether it comes by de- 
ſcent, marriage articles, &c. Mr. Bathurſt had 


an annuity ſecured to him by the marriage ſet- 


tlement of his father, and regiſtered it as coming 
by deſcent ; the Glouceſterſhire committee, there- 
fore, rejected his vote; but the committee were 
at firſt equally divided vpon the queſtion, and it 
was carried. againſt Mr. Bathurſt's vote by the 
caſting voice of the chairman. 

Mr. Luders has obſerved, that the regulations 
of this act do not ſeem to have been intended for 
caſes of annuities annexed to offices, And there- 


fore, 
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fore, in a caſe where the Rev. John Jones voted Regiſtering 
for an annuity, or payment of 200. a year, in lieu 3 
of tythes, it was moved in the Glouceſterſhire See William 
committee, and carried in the negative, thirteen yet caſe, 
againſt one, © that the Rev. John Jones, ſtanding 888 

* on the poll as voting for a ſalary iſſuing out of 

te great tythes, is obliged to regiſter the ſame 


« under the act for regiſtering annuities or rent 
4 charges.“ 3 


CHAP. 


| 
| 
| 
| 
| 
: 
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Aliens. 


—— 
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F 


OF THE PERSONAL DISQUALIFICATIONS OF 


VOTERS, AND HEREIN OF ALIENS, DENI- 
ZENS, PERSONS NATURALIZED, WOMEN, Ix- 
FANTS, IDEOTS, LUNATICS, PERSONS RECEIV= 
ING CHARITY OR ALMS, REVENUE OFFICERS, 


- PEERS, CLERGYMEN, SHERIFFS, CANDIDATES, 


SECTARIES IN GENERAL, QUAKERS, PAPISTS, 
JEWS, OUTLAWS, PERSONS. EXCOMMUNICATED, 
FELONS, PERSONS CONVICTED OF- PERJURY 
OR SUBORNATION OF PERJURY, PERSONS 
GUILTY OF BRIBERY, AND SMUGGLERS. 


HE firſt claſs of perſons diſabled from 


voting at county elections, are thoſe who, 


not being ſubjects of Great Britain, are ſuppoſed 
to feel no intereſt in its welfare; and therefore 
are not to be intruſted with the choice of its 
legiſlators. An alien, generally ſpeaking, is one 
born out of the King's dominions or allegiance ; 
but this muſt be underſtood with ſome reſtric- 
tions; for, by the 7 Ann, c. 5. 4 Geo. II. c. 21. 


and 
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and 13 Geo. III. c. 21. all children born out Aliens. 
of the King's ligeance, whoſe fathers (or grand- a 
fathers by the father's ſide) were natural born 
ſubjects, are now deemed natural born ſubjects 
themſelves, unleſs their ſaid anceſtors were at- 
tainted or baniſhed beyond ſea for high treaſon, 
or were, at the birth of ſuch children, in the ſer- 
vice of a prince at enmity with Great Britain; 
| but they ſhall not claim any eſtate or intereſt, 
unleſs the claim be made within five years after 
the ſame ſhall accrue. An alien born may ac- 
quire a property in perſonal eſtate, and may take 
a houſe for term of years for a habitation, for Co. Litt. 
the purpoſes of trade; but if he purchaſes a free- P. 2 b. 
hold eſtate of any ſort, or takes a leaſe for years 
of lands, or even, not being a merchant, of 
a houſe, upon office found, the King will be 


\Intitled to them. Thus an alien can not be 
quali o exerciſe a franchiſe incident only 


to an eſtate of freehold, which he can not 
hold. But the common law conſiders an 
alien as incapacitated to vote, not merely be- 
cauſe he cannot hold the requiſite qualification 
in land, but becauſe he labours under a perſonal 
| incapacity ; in conſequence, an alien cannot be 
elected or appointed to any public office what- 
ever; nor can he vote at any election of mem- 
bers to ſerve in parliament, whether the right of 
election is veſted in the owners of land, in per- 
| ſons 
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fons locally reſident within a certain diſtrict, or in 


— any other claſſes of voters. 


12 Journ. 
p. 367. 


22 Journ. 


p. 445+ 446. 


27 Journ. 
P. 177 


22 Journ. 


p. 696. 


Denizens. 


In the caſe of Weſtminſter, 22d December, 
x698. The Houſe of Commons, after the re- 
port of the committee had been made, reſolved, 
nem. con. that no alien, not being Denizen, or 
« naturalized, hath any right to vote in elections 
© of members to ſerve in parliament ;” and 
ordered, that a clauſe to that effect ſhould be 
inſerted in a bill then before the Houſe ; which, 


however, was not done, and the excluſion of aliens 
ſtill remains as at common law. 


Southampton, 3d April, 1735.— The right of 
voting had been determined, in 1695, to be in 
the burgeſſes and inhabitants. Several were ob- 
jected to as aliens; nor was it diſputed that 


aliens were diſqualified; but, to reſtore them on 


the poll, it was ſhewn that acts of naturalization 
had paſſed in their favour, and that they had 
taken the oaths. —Oxfordſhire, 25th February, 
1755, a voter was objected to, and evidence 
produced to diſqualify him as an alien; and fo 
Yorkſhire, 22d April, 1736. 


An alien born, who has obtained ex donatione 


regis letters patent to make him a Britiſh ſubject, 


is termed à Denizen. He may take lands by 
deviſe or purchaſe, but not by inheritance, and 
may vote (when qualified in other reſpects) at 

the 
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the elections of members to ſerve in parliament, 
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Denizens. 


— This indeed may be inferred from the caſe o. 


Weſtminſter, juſt cited. 

An alien born can be naturalized only by act 
of parliament; he is enabled to vote at the elec- 
tion of members, and is in all reſpects placed in 
the ſame ſituation as a natural-born ſubject, ex- 
cept only ſome political diſabilities that he, as 
well as a denizen, labours under; as, that he can- 
not be a member of the privy council, or parlia- 
ment, &c. Every foreign ſeaman is, by the 
13 Geo. II. c. 3. naturalized ip/o facto, who, in 
time of war, ſerves two years on board an Eng- 
liſh ſhip, by virtue of the King's proclamation ; 
and all foreign Proteſtants and Jews, reſiding 
ſeven years in any of the American Colonies, 
without being abſent two months at a time; and 
all foreign Proteſtants, ſerving two years in a 
military capacity there, or being three years em- 
ployed in the Whale Fiſhery, without afterwards 
abſenting themſelves from the King's dominions 
for more than one year (except thoſe diſabled by 
the 4 Geo, II. c. 21.) ſhall be (upon taking the 
oaths of allegiance and abjuration, or in ſome 
caſes making an affirmation to the ſame effect) 
naturalized, - 


A ſecond claſs of perſons diſabled from voting 
at theſe elections are thoſe, who, holding free- 
hold 


Naturalized. 


1 Bl. Com. 
P+ 375 
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hold lands and tenements, either lie under natu- 
ral incapacities, and therefore cannot exerciſe a / 
ſound diſcretion, or are ſo much under the in- 
fluence of others, that they cannot have a will of 
their own in the choice of candidates; of the 
former deſcription are women, infants, ideots, 
and lunatics ; of the latter, perſons receiving alms, 
and revenue officers. 


4 Inſt. p. 5. 1. Lord Coke mentions © all women, having 
ce freehold or no freehold,” with perſons within 
age, &c. as inſtances of people bound by acts of 
parliament, who are not parties to the elections 
of knights, citizens, and burgeſſes, and fo the 
law is underſtood to be at the-preſent day. But 
there have been elections in which women have 
interfered, and actually in perſon, or by attorney, 
made or joined in making the return, Thus. 

Gatton, March 26, 1628. There were two! 
returns; one by the inhabitants of Gatton, the 
other by Mr. Copley only. Mr. Copley inſiſted, 
that he was the ſole inhabitant, and in the 33 Hen. 
VIII. the return was made by Copley as ſuch, 
and in 1 & 2 Mary, and 2 & 3 Ph. and M. Mrs. 

Copley made the like return. On the other part 
was produced a return of 7 Ed. VI. by Mrs. 


In the printed copy of the Journals (vol. J. p. 875.) 
the name of My. Copley is here inſerted ; but, from a mar- 
Sinal note in Carew, it ſhould ſeem that it is a miſtake. 


x Copley, 
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| $8 : | Copley; et omnes inbabitantes. Reſolved, by the Women. 
Y- .. committee; that thoſe which had lands in their 
oon mäanurance, though dwelt out 


cetera dęſunt. The Houſe reſolved, that the 
return by Mr. Copley was void, and to be taken 
off the file, and the return of the others good. In 
the caſe of Ayleſbury, in the 14 Eliz. the return 
vas made by Dame Dorothy Packington*. And Brev. Parl. 
in ſome returns for the county of York, men- led. p. 152- 


2 by Prynne, the attorneys, not only of lords, 525 


— 


2 The return is curious, and not long, I therefore inſert 
it bere, as extracted by Brady from the bundle of returns 
in the 14th year of Queen Elizabeth's reign, preſerved in 
the Chapel of the Rolls. To all Chriſtian people to 
© whom this preſent writing ſhall come. I, Dame Dorothy 
«« Packington, widow, late wife of Sir John Packington, 
„ knt. lord and ownet of the town of Ayleſbary, ſendeth 
« greeting. Know ye, me, the ſaid Dame Dorothy Pack- 

| % ington, to have choſen, named, and appointed my truſty 
and Well-beloved Thomas Lichfeld and George Burden, 
. eſcaires, to be my burgeſſes of my ſaid town of Ayleſ- 
„ bury. And whatſoever the faid Thomas and George; 
„ burgeſſes, ſhall do in the ſervice of the Queen's Highneſs; 
4 in that preſent parliament to be holden at Weſtminſter, 

de the eighth day of May next enſuing the date hereof, I, 

. the fame Dame Dorothy Packington, do ratify and ap- 
prove to be my own act, as fully and wholly as if I were 
or might be preſent there. In witneſs whereof, to theſe 

«« preſents I have ſet my ſeal, the fourth day of May, in 

* the 14th year of the reign of our ſovereign Lady Elizabeth, 

i by the grace of God, of England, France, and Ireland 

00 Queen, Defender of the Faith, &c."" : 

M | but 


Infants. 
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but of ladies alſo, joined in the return; thus in 
the 2 Hen. V. Ro&'tum Barry, attorn. Margarete 
que fuit Uxor Henrici Vavaſour, chir. ſealed me 
Indenture of return. | 


2. As to infants. In the ſtate of childhood 
human beings are incapable of acting with reaſon 
and diſcretion; and the municipal laws of all 
countries have fixed ſome certain period, at which 


they are preſumed to have attained the ſtrength 


of body and mind neceſſary to conduct them in 
the affairs of life. That period is fixed by the 


law of England at the age of twenty-one years. 
An infant, or perſon under that age, is capable 


of purchaſing, as well as of inheriting land, be- 
cauſe it is intended to be for his benefit, and the 
freehold will veſt in him till he diſagrees thereto, 
which he may do at any time daring his mino- 
rity; but if, at his full age he agrees to the pur- 
chaſe, he cannot afterwards avoid it. But, though 
he may be poſſeſſed of a freehold eſtate of greater 
value than 405. per annum, before he attains 
rwenty-one, yet he is not thereby intitled to vote 
at the election of members to ſerve in parliament; 
for he is, till that age, ſuppoſed to be incapable 
of forming any judgment of the merits of the 
feveral candidates, or of knowing for whom he 
ought to give his ſuffrage. Lord Coke men- 
tions © men within the age of twenty-one years,” 


as 
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as inſtances, with others, of people bound by acts 
of parliament, who are no parties to the election 
of knights, citizens, and burgeſſes. And, in con- 
fir mation of the common law, the 7 & & W. III. 
c. 25. ſ. 8. enacts, that no perſon whatſoever, 
being under the age of twenty-one years, ſhall 
be admitted to give his voice for election of any 
member or members to ſerve in that or any future 
parliament. And, for further ſecurity againſt 
infants polling, every freeholder (if required) is 
obliged, by the 18 Geo. II. c. 18. ſ. 1. as part 
of the freeholders oath, to ſwear, (or, if a quaker, 
to affirm), that he is twenty-one years of age, as 


he believes. The Journals contain inſtances, 
before the ſtatute of 7 & 8 W. III. of mi- 


nors claiming to vote, in almoſt all the different 


forms in which the right of voting is modi- 
fied by charters or preſcription in different 
boroughs. And in Taviſtock, 8th December, 
1691, where the right of election was in the 
freeholders, and this objection was made againſt 
one voter, he was given up by the candidate for 
whom he had voted. Since the ſtatute no queſ- 
tion can ariſe, 


3. An ideot is one who is a fool or madman 
from his nativity, and never has any lucid inter- 
vals. The King, therefore, has the protection 
of him and his eſtate during life, without render- 

| M 2. ing 


Ideots. 


- 1111 —ſ:— — 


2 Luders, 
p. 567. 
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ing any account, becauſe it cannot be preſumed 


that he will ever be capable of taking care of 
himſelf or his affairs; but, as the law preſumes 
that every perſon of the age of diſcretion is of 
ſound mind and memory, unleſs the contrary 
appears, the King cannot take the eſtate, until 


an inquilition has been iſſued out of and returned 
into the Court of Chancery, to inquire whether 
he is aw 1deot or not. After ſuch inquiſition 


returned, and the Crown, on behalf of the public, 
is in poſſeſſion of his freehold, he is not entitled 
to vote; and, though no inquiſition ſhould iſſue, 
the candidates, or ſheriff, always have the power 


of excluding him, by inſiſting upon his comply- 


ing with all the legal requiſites, and tendering 
him the oaths when he comes to vote. At the 
Bedfordſhire election, William Burgeſs was ob- 
jected to, becauſe he was an ideot; but the fact 
was not ſufficiently made out in evidence to the 
committee. 


4. A lunatic is a perſon who is ſometimes of 
good and found memory and underſtanding, and 


ſometimes not. He may be ſeiſed of freehold 
eſtates, but he is incapable of governing himſelf, 
or his-own affairs; he has not underſtanding 
ſufficient to direct him how he ſhould vote; and 
therefore, by the common law, he is excluded 
from that privilege. By the ſtatute de prerogati va 

6 £6 regis 
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regis (17 Ed. II. c. 10.) the King is to provide, Lunatic. 


that the lands and tenements of lunatics ſhall be ꝛ P) 
ſafely kept; that they ſhall be maintained out of 

the profits; and that the remainder ſhall be kept 

to their uſe, to be delivered unto them when 

they come of right mind. The beſt protection, 
perhaps, of the ſheriff againſt miſtakes in the 
admiſſion or rejection of the votes of lunatics, as 

well as ideots, is to be ſtrict with perſons ſuſ- 

pected to be ſuch, as to the taking of the oaths, | 
declaring for whom they mean to poll, &c. In 13 Journ. 
the caſe of Biſhop's-Caſtle, 4th February, 1699, P 7 
the vote of Henry Wollaſton was objected to, as 

a lunatic; it was proved, that he had been in 

Bedlam three or four years before, had loſt his 

living for not taking the oaths, and had acted like 

a madman ; but was not ſo at the election, and 
anſwered rationally about taking the burgeſſes 

oath, and had preached a ſhort time before. So 13 Journ. 
Wendover, 22d November, 1702, one Bening * 
was excepted to, as © a melancholy man, and 

<« ſcarce compos mentis; that his vote was carried 

© by others to the place of polling, he being at 

* ſome diſtance from it, and that he only named 

«© Mr. Hampden. Though a witneſs for the 

ce fitting member ſaid he named Hill ſhort.” — 

In either of theſe caſes the ſheriff would not. be 
juſtified in rejecting the vote; becauſe, in the 

latter, the voter was not objected to as being 


M 3 wholly 


es Nt Ms. 
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wholly lunatic, but ſcarce compos mentis, which 


- admits that he was juſt in a ſituation to give his 


vote; in the former, whatever he had been three 
or four years before, would make no difference, 
if he preſented himſelf to the ſheriff when he was 


of ſane mind. But, in the caſe of Malmſbury, 


13th December, 1722, one Gingel was objected 
to as © being non compos, and thereby incapable of 
e declaring his vote at the time of the elefion ;” 
and here the ſheriff would be bound in duty not 


to receive his vote. And in the Oxfordſhire 


caſe, 25th February, 1755, a voter was diſqua- 
lified, © as being inſane, and fo diſordered in his 
« ſenſes, that he could not repeat the oaths.” 


5. The word, © alms,” is immediately derived 


from the French, © aumoſnes,” anciently written 


ce almoſnes;” and that again comes from the 


Greek Exenpoourn,” which is defined to be, 


« anne beneficium, quo calamitoſos proſequimur.“ 
In its primary ſenſe then, alms” is a generic 
term, comprehending every ſpecies of relicf be- 


ſtowed upon the poor, thus including al chari- 
ties; but, in this ſenſe, it is rarely, if ever, uſed 
in the reſolutions of the Houſe of Commons. 


In its moſt confined and popular ſenſe, it ſignifies 
pariſh relief *, provided for neceſſitous perſons, 


* Alms, in this ſenſe, is ſynonymous with collection; for 


one of the modes pointed out by ſtatute, (ſee 27 Hen. VIII. 
e. 25. 


%. — 
— 


. „„ * 
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by virtue of the act of 43 Eliz. but it is fome- Aims. 
times made to include alſo certain charitable ——w—— 
donations. 
There is no doubt that, by the cuſtom of 
particular boroughs, the receipt of pariſh relief 
may operate- to the diſqualification of voters ; 
but it has been much diſputed of late, before the 
ſele& committees, whether it is a diſqualification 
at the common law, equally affecting voters of 
all deſcriptions, and for all places. Whitelocke Vol. 1. 
ſeems to treat it as a general exception; for he P. _ 
ſays, © and at this day, in ancient cities and 
| ce boroughs, for the moſt part the elections till 
ce remain popular and free by all the inhabitants, 
| « except almſmen, and ſuch like.” If it is a 
general diſqualification, the numerous reſolutions 
of the Houſe of Commons, in which it is men- 
tioned, muſt be taken as declaratory of the com- 
mon law; and, indeed, it occurs ſo frequently, 
that one can hardly conſider it merely as an ex- 
ception founded on local cuſtom. There are 
ſome caſes, however, which, by confining the 
diſqualification to the receipt of pariſh relief in 
| the borough for which the elector votes, ſeem to 
| imply, that it depends upon cuſtom only, | 


| 
| 
| 


c. 25. 1 Ed. VI. c. 3.) for relieving the poor before the 
| 43 Eliz. was by collection made on Sundays at the pariſh 
( | church. It is ill uſed at Bedford, and other places, in this 

| ſignification; ſee 2 Dougl. p. 100. 


| M 4 Launceſton, | 
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Launceſton, 13th March, 1723, the right of 


\—— eletion was reſolved, by the committee and the 


2G Journ, 
P. 300. 


Ibid. p. 366. —Honiton, 18th December, 1724. The right 


10 Journ. 
P. 457+ 


2 Dougl. 
P. 77+ 


Ib. p. 338. 


Houſe, to be © in the mayor, aldermen, and free- 


men, being inhabitants at the time they were 
« made free, and not receiving pay of the pariſh.” 


of election was determined by the committee, 
and agreed by the Houſe, to be © in the inha- 
« bitants, houſekeepers within the ſaid borough, 

« commonly called pot-wallers, not receiving alms 
& of the pariſh.” — And, in the caſe of Sandwich, 


. ziſt October, 1690, the committee reported, 


that © the freemen of the port of Sandwich, 
ce inhabiting within the ſaid port, although they 


© receive alms, have a right to vote in electing 


« barons to ſerve in parliament ;” but the Houſe 
diſagreed. 


In the caſe of Bedford, the counſel for the 


ſitting member ſaid, that © the receipt of alms 
ce 1s probably a diſqualification by the common 
ce law of parliament.” And in that of Haſte- 
mere, a voter was objected to, © as having re- 
« ceived pariſh relief, (if the committee ſhould 
« think that a diſqualification.” So that in both 
caſes the poſition appears to have been advanced 
with diffidence. In the laſt determination of the 
Houſe, upon the right of election at Haſlemere, 
the word © alms” is not mentioned; ſo that the 
objection there was founded merely upon the com- 
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mon law of parliament. The committee determined Alms. 
the merits of the election upon other points, ſo 
that this was not decided. | 

In the Downton caſe it was faid by counſel, in 1 Luders, 
argument, that receiving of alms © is not in any P. 7. 
© caſe a diſqualification, where the right of voting 

cc jg not perſonal, as it is in ſcot and lot, or cor- 
« poration rights of election; that here is no 
© reſolution to diſqualify freebolders of a county by | 
cc receipt of alms, and a fortiori it cannot hold in 
© burgage tenures.” This unqualified aſſertion 

is certainly not founded in fa&; for the follow- 

ing caſe ſhews the diſability may attach, where 

the right of voting is not perſonal, and where 

perſons claim a right to vote- as burgage tenants. 
Weſtbury, iſt June, 1715. The committee 18 Journ. 
| reſolved, and the Houſe agreed, © that the right Þ: 15+ 
| 
| 


ce of election of members to ſerve in parliament 
« for the borough of Weſtbury, in the county 
© of Wilts, is in every tenant of any burgage 
© tenement in fee, for life, or 99 years deter- 
| * minable on lives, or by copy of court roll, 
' © paying a burgage rent of 44. or 2d. yearly, 
| being reſident within the borough, and not 
&© receiving alms.” And in the caſe of Great- 21 Journ. 
| Bedwin, 26th March, 1729, where the right was P. ** 
[ in the freeholders and inhabitants of ancient 


N burgage meſſuages, one voter was een to, 
| — as having received alms. 
| 


The 
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The principle on which the receiving of alms 


L—— muſt be ſupported as a diſability by the common 


law of parliament, is, that the voter who receives 


them, muſt be preſumed to be in fo low a ſtate 


of indigence that he cannot have any independent 


will of his own, or exerciſe a ſound diſcretion in 
giving his vote. The poverty of the voter is the 
matter to be aſcertained, and the receipt of alms 
1s the evidence to prove it, If we aſſume, with 
ſome writers, that thoſe only could vote at elec- 
tions, who were obliged to contribute to the 
expences of the members, perſons in the moſt 


abject ſtate of poverty, ſubſiſting upon the cha- 


ritable donations of others, muſt neceſſarily have 
been excluded, for they had nothing to contri- 
bute. The ſheriff having, after the 7 Hen. VI. 
power to examine every voter, upon oath, whe- 
ther he could expend 40s. by the year, this queſ- 
tion was not likely to be agitated at county elec- 
tions; and for this reaſon, perhaps, all the earlier 
queſtions upon this point came before the Houſe 
upon borough petitions ; but, from the diminu- 
tion of the value of money, 40s. which was in 
1429 a ſufficient income, will now do little to- 
wards the maintenance of a poor man's family; 
and therefore, it has not been unuſual of late 
years to find frecholders, in the enjoyment of the 
requiſite qualification, obliged by neceſſity to 
aſk ſuccour of the pariſh. | 

| In 


— 
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In the caſe of the county of Eſſex, 17th May, Alms. 
1716, it appears, that four were objected to be- * 
cauſe © they received charity.” And in that of p. 447. 
Yorkſhire, 16th Jan. 1735, the petition ſtated, 22 Journ. 
as an objection, that ſeveral polled © which were P 499, 500. 
ce only hoſpital men, and received alms.” And in 
the caſe of Oxfordſhire, 11 March, 1755, a 27 Journ. 
voter was diſqualified © as receiving alms, and . 
ce as not being in poſſeſſion of the freehold for 
* which he voted;” and 15th March, three 
others were diſqualified as not properly aſſeſſed, 
and © as being almſmen.” The queſtion was 'Glouceſter, 
agitated before the Glouceſterſhire committee; P- 178. 
but, as the number of paupers, (i. e. as uſed 
there, perſons receiving alms and charity,) was 
nearly equal on both ſides, it was not argued 
by either, and in the courſe of the proceedings Ib. p. 123. 
it was unneceſſary for the committee to come to 
any reſolution, But that committee having in 
another inſtance allowed evidence to be produced, 
to impeach a vote, that the overſeer had given 
relief to the voter's wife for his uſe, it muſteither 
have been conceived to be a diſqualification, or, 
reſerving the queſtion of, How far it ſhould diſ- 
qualify ? to future diſcuſſion; the committee, as 
is more probable from the form of the reſolution, 
may have determined only, that the evidence 
was admiſſible. | | | 

In the Bedfordſhire caſe, John Houghland Luders, 

His: was p. 563. 


172 


Ib. p. 567. 
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was objected to, as having received alms within 
a year before the election. The vote was de- 
termined to be good, and a motion negatived, 
te that pariſh alms paid to a freeholder do in- 
« validate his vote, although he continues in 


te poſſeſſion of a freehold of the clear yearly 
te value of 405. In the ſubſequent caſe of 


Charles Myers, the committee explained this 
reſolution to mean, * that pariſh relief made no 


*« diſqualification while the voter retained the 


« poſſeſſion of his freehold.” The voter re- 
ceived pariſh relief, but was in poſſeſſion of an 
eſtate from which he received 40 s. a year, and 
in conſequence of that, the pariſh allowed him 


fo much lefs than they would have otherwiſe 
done. It was argued that he did not, under 


theſe circumſtances, receive the rent as owner, 
but as agent for the pariſh, to whoſe benefit it 
was applied. The committee held. the vote to 
be good. 

The Cricklade committee had, before this, 
come to a contrary. determination, in the caſe of 
one Robert Strange ; for they reſolved, that he 
« having, within twelve months before the elec- 
e tion, received pariſh relief, was thereby diſ- 
te qualified from voting.” 


It ſhould ſeem, that where the wife of the voter 


has received relief from the pariſh, for the uſe of 


her 


„ 
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1 her huſband, or his family, it will affect him atm. 
exactly as if he had received it with his own i.. 
| hand. So it was held in the Glouceſterſhire caſe, Pa. 171. 
\ as before ſtated. But in the caſe of Sudbury, it ogg ty 
was doubted how far the wife or children of ar 
voter, living ſeparate from him, could diſquali- 
fy him by receiving pariſh relief; and the com- 
mittee came to no reſolution. 
Gatton, 3 November 1541.—The commir- 2 Journ. 
tee reported that there was no diſpute about F 393: 
Mr. Owfield's election, and that Mr. Sandys 
and Mr. Sanders were returned by two inden- 
tures. The latter had fourteen votes, the other 
eight; but of the fourteen, all of whom had 
freeholds in the town, eight lived out of the 
town, and one of them was a miniſter; and of 
Mr. Sandys's eight votes, one was a recuſant 
convict, and another clerk of the pariſh, who re- 
ceived yearly wages of the pariſh ; and, if thoſe 
who lived out of the town were rejected on the 
part of Mr. Sanders, and theſe cwo ſhould have 
no votes on the other ſide, the numbers would 
be equal: ſo the queſtion was, Whether the 
election was in the burgeſſes of common right, 
or that the freeholders dwelling out of the town 
* ought to have vote by a particular preſcription, 
The committee were of opinion there was a 
preſcription, which was good againſt a com- 
mon right. Three queſtions beſides were made, 
1155 | iſt, Whe- 


— — — — — — — —— 


2 Luders, 
p. 364. 
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1ſt, Whether the parſon of the pariſh ſhall have a 
voice, who could not fit here if he were choſen. 
2d, Whether a recuſant convict ought to have a 
voice ;—but on neither of theſe points do any re- 
folutions appear. 3d, Whether one that receives 
alms of the pariſh ſhall have a vote; and then, 
whether the clerk of the pariſh, who receives 505. 
per annum of the pariſh, is one that lives of the 
alms of the pariſh. The Houſe, upon the report of 
the committee, reſolved, that there is no ſufficient 
proof of a preſcription againſt the common right 
within the borough of Gatton. That How, the 


pariſh-clerk of the borough of Gatton, does not 


appear, upon the evidence given to this Houſe, 
to be an almſman. The Houſe alſo reſolved, 
that Mr. Sanders's election was not good, but 
that Mr. Sandys ought to ſit. Mr. Sandys 
having a majority of one, by the allowance of the 
vote of the pariſh-clerk, it accounts for there 
having been no determination on the right of the 
parſon, and the popiſn recuſant convict. 

There may however ariſe extraordinary caſes, 
in which the receipt of pariſh alms (aſſuming 
chat it is an objection at common law) may not 


diſqualify. Thus in the Cricklade committee 


(1785) it was reſolved, © that thoſe perſons who 
<« ſubmitted themſelves, or their families, to be 
cc inoculated, in the year 1783, by the invitation 
6 of the pariſhes of e and received 

9 * relief 
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&© relief in conſequence of ſuch inoculation, were 
cc not thereby diſqualified from voting at the 
“ laſt election.“ 

By 18 Geo. III. c. 59. ſ. 25. it is provided, 
«© That any pariſh relief which ſhall be given 
ce to the family of any militia-man, during the 
ce time of actual ſervice, ſhall not deprive ſuch 


c militia-man from voting for the election of 


« any member to ſerve in parliament.” 


« Charity,” in the law of parliament, has 
been defined to mean any ſum of money, or 
other emolument, ariſing from certain ſpecific 
funds appropriated to the aſſiſtance of perſons in 
mean or poor circumſtances. And a diſtinction 
may be made between charities which are of 
ſuch a nature as to imply that the partaker of 
them is in a ſtate of indigence and abject de- 
pendence, and thoſe from which no ſuch infer- 
ence can be drawn. With reſpect to the former, 
they, like parochial relief, may work a diſqualifi- 
cation of thoſe who receive them, by proving 
their incapacity to exerciſe a will of their 
own in the choice of a repreſentative. Some- 
times, therefore, they are included with pariſh 
relief in the general term alms, at others they 
appear, in the reſolutions of the houſe of com- 


mons, as a ſubſtantive diſqualification of them- 
ſelves. 


In 


Charities 
diſabling. 
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In the caſe of Leiceſter, 8 February 1705. 
The right being in the freemen net receiving 
alms, and the inhabitants paying ſcot and lot, 
evidence was given to incapacirate ſeveral voters, 
that they © lived in hoſpitals, bad the rent of their 
« bouſes paid, or received weekly collections. 
Northampton, 26 April 1664. The committee 
reſolved, and the Houſe agreed, that the right of 
election was in the inhabitants of the town, © be- 


« ing houſeholders, and not receiving alms; and 


ce that the ſharing in the charitable gift appointed 
ce to be diſtributed at Chriſtmas, is a taking of 
« ms.” | 

Abingdon, 8 January 1689.—The right of 
election is not ſtated (but upon a former occa- 
ſion it was admitted to be in the ſcot and lot 
men) but ſeveral voters were objected to, as 
having received money or bread tbeekty ; as hav- 
ing been aſſiſted by money given at the ſacra- 


ment, which was adminiſtered monthiy; as hav- 


ing received relief quarterly from the hoſpital, or 
been relieved by yearly gift. The committee 
reſolved, © That all thoſe: who receive alms, 
« according to the act of parliament, have no 
« voices in the election of a burgeſs to ſerve 
&« 1n parliament for the borough of Abingdon ;” 
and © that thoſe inhabitants who receive ny 
e conſtant alms, weekly, monthly, quarterly, or 
« yearly, in Abingdon, have no voices in the 
« election 
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« election of a burgeſs to ſerve in parliament for 
© the borough of Abingdon.” The Houſe 
agreed to the firſt reſolution ; and, after an amend- 
ment had been propoſed and negatived, to leave 
out the words © quarterly or yearly,” in the 
ſecond, agreed to that alſo. 

Coventry, 1 March 1708.—The right of elec- 
tion was in ſuch perſons who have ſerved appren- 


ticeſhips for ſeven years within the city, to one 


and the ſame trade, not receiving alms or con- 


ſtant charities. The petitioners counſel pro- 


ceeded to diſqualify votes, for having received 
pariſh charities; and the fitting members coun- 
ſel repreſenting that they could not, on the other 
ſide, diſqualify thoſe who had received the ſacra- 
ment and bread money, becauſe the miniſters 
and churchwardens alledged they kept no ac- 
count of them; and witneſſes having been exa- 
mined to that matter, it was reſolved by the 


Houſe, that the petitioner ſhould be reſtrained 


from giving evidence to diſqualify any of the 
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16 Journ. 
p. 129. 


ſitting members votes upon that account. Here 
it ſeems to have been admitted on both ſides, that 


the receipt of ſacrament money or bread mo- 


ney did diſable. The petitioner then proceeded 


to diſqualify votes on account of their receiving 


Sir Thomas White's gift (which is a gift of 40. 


annually to each of the objects of his charity) and 


the be being put in the Houſe, that they were 
y N diſabled 


5 Of the Perſonal Ch. 6. 
Charities diſabled by receiving it ; it paſſed in the negative. 
diſabling. On the 3d of March, when ſeveral voters were 
16 Journ, objected to for having received Thomas Wheat- 
p. 135. ley's gift (which is a gift of 305. annually to 
thoſe entitled to the charity) and other gifts of 
like nature, which they inſiſted were ſuch chari- 
ties as diſabled them from voting, it was moved, 
- that perſons receiving Thomas Wheatley's gift 
vvere thereby diſabled ; and an amendment pro- 
poſed, but negatived, to leave out the word 
ce gift,“ and inſtead thereof to inſert “ charity.” 
Afterwards the main queſtion being put, paſſed 
17 Journ. alſo in the negative. — 13 December 1711. 
hs The committee of privileges reſolved, and the 
. Houſe agreed, © that the members of the com- 
« pany of Fullers of the city of Coventry, not 
ce receiving alms or weekly charity, have a right 
© to vote in the elections of members to ſerve 
ce in parliament for the ſaid city.” And, © that 
© ſuch freemen of the city of Coventry as do 
e not receive alms or weekly charity, and have 
e ſerved ſeven years apprenticeſhip within the 
s ſaid city, or the ſuburbs thereof, have a right 

©« to vote, &c. | 
« Alms” has been ſometimes mentioned in 
the ſame reſolutions with charities, where the re- 
ceipt of either would, by the cuſtom of the place, 
or the nature of the charity, diſqualify the 
18 Journ, voters. — Taunton, 28 July 1715. The right of 
1 election 


* 
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election was reſolved to be in the inhabitants 
within the ſaid borough, being patwallers, and 
not receiving alms or charity. And when this 
reſolution was moved, an amendment was pro- 
poſed, by leaving out the words “ or charity ;” 
but on the queſtion being put, that they do 
ſtand part of the queſtion, it paſſed in the affirm- 
ative, —Abingdon, 18 January 1708. The right 
of eleftion was reſolved to be in inhabitants 
paying ſcot and lot, and not receiving alms, or 
any charity. So Maidſtone, 7th February 1701. 
The right of election was agreed to be in the 
freemen not receiving © alms or charity.” And 
theſe words are in the following reſolutions, 
Norwich, 12 March 1701.—Wallingford, 15 
December 1709. — Shrewſbury, 20 December 
1709,—Grantham, 11 January 1710.—In the 
caſe of Stamford, 8 March 17 35, the Houſe re- 
folved the right of election to be in the inhabi- 
tants paying ſcot and lot, and not receiving 
alms, or public charities. | 

Ayleſbury, 28 January 1695- -6. The right 
of election was reſolved to be © in all the houſe- 
© holders of the ſaid borough, not receiving 


ce alms,” At a ſubſequent election, 7 February 


1698-9, a queſtion aroſe, Whether the following 
charity diſqualified ſuch electors as received it. 
One John Bedford, in the 9 Hen. VII. deviſed 
lands of about 120 J. a year for the repair of the 

N 2 ä highways 
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Charities highways about Ayleſbury, and zo be dealt in 


diſabling. 


12 Journ. 
P. 490. 


16 Journ. 
p- 26. 


Kendrick's 
eharity. 


Ib. Pe 27. 1 


alms to blind people, crooked, fick, and poor people. 
In 39 Eliz. an act of parliament veſted this truſt 
in nine perſons, who are made a corporation by 
the name of the ſurveyors of the highways of 
Ayleſbury, to carry the will into effect. This 
charity 1s accordingly diſtributed on every St. 
Thomas's Day, by the feoffees, to the poor of 
Ayleſbury, by 2s. 25. 6 d. or 3, 4, or 5 5. 


| apiece, or ſuch ſmall ſums, and is commonly 


continued to the ſame perſons for their lives; 
but it is in the diſcretion of the feoffees to change 
them, if they think fit; and for this charity 
they account every three years to the biſhop of 
Lincoln. On 7 February 1698-9, the Houſe 
(dpon the report of the committee of privileges) 
reſolved, that all perſons receiving aims within 
ce the borough of Ayleſbury, purſuant to the will 


* of Mr. Bedford, or any other perſons receiv- 


« ing any other charity annually diſtributed 
tt within the ſame town, are, in reſpect thereof, 
ce diſabled to vote in the election of burgeſſes to 
ce ſerve in parliament for the ſaid borough.” 

In the caſe of Reading, 2 December 1708, it 
was reſolved by the Houſe, that the right of 
election was in the freemen and inhabitants, ſuch 
freemen not receiving alms, and ſuch inhabi- 


tants paying ſcot and lot. On the 4 December 


1708, a motion being made, and the queſtion 
being 
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being put, © that ſuch perſons as have, within 
ce two years laſt, received Kendrick's charity, 
ce or any other annual charity diſtributed in the 
* borough of Reading, have a right to vote 
ce in elections of burgeſſes to ſerve in parliament 
ce for the ſaid borough ;” it paſſed in the nega- 
tive. It does not appear that any voters were 
objected to for having received any other annual 
charity, or that there were any other ſuch. This 
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reſolution has been recognized in ſubſequent * 


elections; and on 26 January 1740, witneſſes 
were examined at the bar of the Houſe to diſ- 
qualify under it. 

In the caſe of Bedford, the laſt reſolution, as 
to the right of election, was 12 April 1690, 
that © it is in the burgeſſes, freemen, and inha- 
ce bitants, being houſeholders of Bedford, not re- 
« ceiving alms.” One Robert Welborn, in 1716, 


left a cloſe, now let for 4 J. 105. per annum, to 


23 Journ, 
p. 616. 


2 Dougl. 
p. 113. 


Welborn's 
charity. 


the miniſters and overſeers of the poor of St. John's 


pariſh in Bedford, to be diſtributed to the poor 
on New Year's Day; and it appeared to be diſtri. 


buted in ſums of 35s. or 4s. to each perſon, 


and that the uſage and reputation of the bo- 
rough was to admit the votes of thoſe who receiv- 


ed it, and that they are often rated to the poor, 


Yet the committee reſolved, © that the perſons 
« who voted at the laſt election for Bedford, 


N 3 « having 
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* having received Welborn's charity, are there- 
« by diſqualified.” 


* mw 


« As a perſon, who is at preſent in indigent 
te circumſtances, may afterwards become affluent 


ce and independent, and vice verſa, it cannot be 
ce {ſuppoſed that the receipt of alms, or of any 
« particular charity (in cafes where that diſqua- 
« lifies) ſhould operate at an unlimited diſtance 


ce of time.” Some line muſt be drawn; and 


that line, by the eſtabliſhed, cuſtom of parlia- 


ment, ſeems to be one year before the election, 


unleſs in particular caſes, where, either by ſpecial 


uſage, a determination of the Houſe, or an act 
of parliament, ſome other rule is laid down.— 
In the caſe of Wendover, 224 November 1702, 
it was agreed, in conformity to this rule, that the 
right of election was. © in the inhabitants, being 
te houſekeepers, and not receiving alms within a 
« year; and I believe it is the practice in 
general at elections, where the receipt of alms is 
an object of inquiry, to confine that inquiry to 
one year preceding the election. So in the caſe 
of Taunton, 27th Auguſt 1715. The Houſe had 
reſolyed on a former day, that the right of voting 
was ih the potwallers, not receiving alms or cha- 
rity, andthe counſel for the petitioners had brought 


evidence to diſqualify ſeveral voters, who had re- 
ceiyed the charities called the town charity (veſted 


In 


r 
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| in feoffees) and Meredith's charity ; the counſel Limitation 
for the ſitting members, on this day, brought poi roy" 
evidence to diſqualify voters for having received alms, &c. 
charity, particularly Saunders's charity ; and, a — 
diſpute ariſing, whether they might examine as 
co any perſon who had not received that charity 
within a year before the election, the Houſe ne- 
gatived a motion, that they ſhould © be admitted 
© to give evidence of perſons having received 
e Saunders's charity before the 2d February 
« 1713, being a year preceding the day of elec- 
« tion,” Other voters were alſo impeached, for 
having received of other charities. | 
In the Sudbury caſe it was not diſputed, that Phillips, 
perſons having received pariſh relief within P. 161. 
twelve months, were diſqualified to vote; and it 
became a queſtion, whether ſuch as had received 
pariſh relief antecedent to the. twelve months 
preceding the election, and alſo ſubſequent to the 
election, were thereby diſqualified from voting. 
The committee came to no reſolution upon the 
ö ſubject, but directed the parties to proceed to 
f ſhew what kind of relief thoſe perſons had re- 
ceived, and under what circumſtances it was 
given. And in the Cricklade committee, in 2 Luders, 
1785, when the ſubject of voters receiving alms P. 365. 
was under conſideration, it was reſolved “ not 
f* to admit evidence to be heard as to the con- 
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« dition of the voters, beyond a year previous 
ce to the election.” 

In the caſe of Reading before cited, perſons 
receiving Kendrick's charity, or any other annual 
charity, diſtributed in that borough within two 


years then laſt, had not a right to vote; and by 


the 11 Geo. I. c. 18. f. 14. no perſon ſhall have 
any right to vote at any election of a citizen or 
citizens to ſerve in parliament for the city of 
London, or of mayor, &c. who has, at any time 
within the ſpace of two years next before ſuch 
election, had or received any alms, whatſoever, 


and the vote of every ſuch N ſhall be 
void. 


We ſhall now proceed to examine of what 
charities a voter may partake, without being diſ- 
abled from voting; and to this I ſhall add ſome 
caſes in which queſtions of this ſort have been 
agitated, but not determined. 

Cirenceſter, 4th November, 1690.—The pe- 
titioner inſiſted, that the right of election was in 
all the inhabitants who did not receive alms of 
the pariſh, The fitting member inſiſted, that 
not only ſuch inhabitants as received alms of the 
pariſh, but ſuch alſo as received any charitable 
donative given to the poor of this borough, were 
diſqualified. The great queſtion was, whether 
uy who received By-money ſhould be allowed to 

4 vote, 
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vote, as to many of whom it appeared that it 
was received only by their wives. It is a yearly 
charity, diſtributed by the churchwardens and 
overſeers, ſometimes to one, ſometimes to ano- 
ther, by 64. and 15. at a time, to ſuch as do not 
receive alms of the pariſh, or pay to the poor. 
—]t did not appear that this claſs of voters had 
ever been objected to but once, in King James's 
time, when the perſon for whom they had voted 
was returned, and a petition, which was preſented 
againſt him, was withdrawn. The committee 
reſolved, that the inhabitants of this borough, re- 
ce ceiving a Charitable donative, called By-money, 
«© have not a right to vote ;” to which the Houle 
afterwards diſagreed. . 

Hedon, 5th February 1746.—In order to 
diſqualify ſeveral voters, it was proved, that they 
had received a public charity, and that the 
mayor had threatened to deprive one, if he did 
not vote for the ſitting member. —Oa the other 
ſide, evidence was produced to ſhew, that this 
perſon had voted at former elections, and that 
perſons receiving this charity had always been 
admitted to vote, without any objection, Two 
were propoſed to be diſqualified for having re- 
ceived the ſacrament money“; and a motion 

2 was 


* In. the caſe of the Attorney-General againſt Grant, 
Rector of St. Dunſtan's, it was argued, that as to the charity 
7 money 
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ce that the receiving of ſacrament money does 
& diſqualify perſons to vote in elections of mem- 
« bers to ſerve in parliament;” and it paſſed in 
the negative, nem. con., 

The laſt determination as to Bedford, 12th 
April 1690, is, that the right of election of 
burgeſſes to ſerve in parliament for the borough 
of Bedford, is in the burgeſſes, freemen, and in- 
habitants, being houſeholders of Bedford, not 
receiving alms. In this caſe it became material 
to diſcuſs the difference between alms and charity. 
King Edward the VIth, by letters patent, dated 
15th Auguſt 1552, gave licence to the mayor, 
&c. of Bedford to erect a free ſchool, and gave 
them licence to acquire lands, &c. to the clear 
yearly value of 407. for ſuſtentation of the maſ- 
ter and uſher, for the marriage of poor maids of 
the ſaid town, for poor children there to be 
nouriſhed and informed, and © he ſurpluſage 
« coming or remaining of the premiſes to diſtribute 


e in alms to the poor of the ſaid town for the time 


« being.” Sir William Harpur did thereupon, 


money given at ſacraments, the parſon was not bound to 
diſtribute it within the pariſh, but might beſtow it on any 
object of charity. Parker, Lord Chancellor, ſaid, „I will 
«© not now determine this; though ſurely, if equal objects 
te of charity are to be found within the pariſh, they in 
«« reaſon ought to be preferred.“ 


in 
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in 1 $66, grant houſes and lands in Bedford, and Charities not 


land in the pariſh of St. Andrew, Holborn, in 
the county of Middleſex, to the mayor, &c. of 
Bedford, for the purpoſes mentioned in the ſaid 
letters patent. The eſtate in Middleſex having 
been built upon, and increaſed to a very great 
value, an act of parliament was obtained to regu- 
late the management and appropriation of the 
revenues, whereby, after providing for the other 


purpoſes above-mentioned, it was enacted, © that 


« the ſurpluſage of the rents and profits ſhall be 
« diſtributed in alms to the poor of the ſaid town, 
« for the. relief and ſupport of poor decayed 
ce houſekeepers, and other proper objects“. 
It appeared in evidence, that this charity had 
been generally diſtributed among the middling 
ſort of people, and to many perſons who paid to 
church and poor, without ſolicitation on their 
part, and was diſtinguiſhed from the pariſh pay 
by the name of Hall Money. Tt was proved, that 
perſons partaking of this charity had yoted at all 


former elections, and their right had never before 
been called in queſtion. After the point had 


'In the bill, as originally brought in, was this proviſo, 
*« that no freemen or inhabitants of the ſaid town of Bed- 
ford, receiving benefit from the ſaid charity eſtate, in any 
«« manner whatever, ſhall thereby be diſqualified from 


„ voting for members of parliament for the ſaid town of 


70 Bedford. FBut it was left out at the third reading. 


been 
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Char ities not been argued, the committee refolved, that per- 


diſabling. 
3 
2 Dougl. 
p. 110. 


ſons receiving Sir William Harpur's charity are 
not thereby diſqualified, within the meaning of the 
determination of 12th April 1690, from voting 
for members of parliament for Bedford. 

This caſe of the Harpur charity may appear, 
like ſome others in this claſs, to be irreconcile- 
able with the former caſes; for it is expreſsly 
given © to be diſtributed in alms to the poor of the 
* faid town;” and the receipt of its donations, 
from the words of the grant, and the deſcription 
of the objects of its bounty, ſeems to be a proof 


of their poverty, as much as if they had actually 


received pariſh relief, But the committee may 
have taken this diſtinction, that, being generally 
diſtributed among ſubſtantial people (though 
contrary to the words of the grant) that infer- 
ence was rebutted by the practice, and there- 
fore, that it did not diſqualify. If the reſolution 
of this committee was not founded upon diſtinc- 
tion, it will be difficult to aſſign any principle 
on which, conſiſtently with their other reſolutions, 
it can be ſupported. For they could not have 


decided in favour of theſe voters, merely becauſe 


they had been admitted at former elections ; be- 
cauſe thoſe who had received Welborn's charity 
had been always allowed to vote, and yet were 
determined to be diſqualified. It could not 


be, becauſe the benefaction came out of a fund 
| already 
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already exiſting, and which muſt neceſſarily be Charities not 


applied to charitable uſes; for Welborn's charity 
aroſe alſo out of ſuch a fund. It could not be, 
becauſe the diſtribution of this charity was veſted 
in the corporation of Bedford, and not in the 
pariſh officers; for perſons who partook of 
Hawes's charity, which will be mentioned pre- 
ſently, and was diſtributed by the churchwardens 


diſabling. 
Conn — 


and overſeers of the poor, were confirmed in 


their right to vote. 


Lands were left by one Hawes, for the uſe of 2 Dougl. 
the poor of the pariſhes of St. Mary and St. Paul, P. 13. 
in Bedford ; two thirds of the yearly profits are Hawes's 
to be diſtributed yearly, in bread, to the poor of charity. 


the pariſh of St. Paul, and one third to the poor of 
the pariſh of St. Mary. It was proved, that the 
uſage and reputation were in favour of perſons 
receiving this charity voting at the elections of 
members of parliament, and that they were often 
rated to the poor, and that the bread was moſtly 


received by the wives and children. The queſ- Ib. p. 122. 


tion being put in the committee, that the perſons 
who voted at the laſt election for Bedford, hav- 
ing received Hawes's charity, were thereby diſ- 
qualified, it was reſolved in the negative. 


In the caſe of Sudbury, it appeared that Mar- Phillips, 
tin Cole, by his will, dated the 29th September P. 148. 
1620, deviſed 141. per annum, iſſuing out of Cole“ 


land, to truſtees, to purchaſe canvas, to be made 
up into ſhirts and ſhifts, and then to be delivered 
to 


charity. 
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Charities not to the miniſters, churchwardens, and overſeers 


difabling. 


Phillips, 
P. 160, 


Glouceſter, 


of the poor, and to be by them given to twenty- 
five poor men, and twenty-five poor women, of 
Sudbury. Nathaniel King, by his will, dated 
15th April 1668, deviſed 505. to purchaſe one 
hundred loaves of bread; a loaf to be given to 
each perſon who received a ſhirt or ſhift, A liſt 
1s made out, by the truſtees, of thoſe who are to 
receive theſe articles; arid the miniſters, church- 
wardens, and overſcers, have nothing to do with 


the relief of the pariſh poor, for they are under 


the regulation of a workhouſe corporation, eſta- 
bliſhed at Sudbury, before the 43 Eliz. by a& 
of parliament. Under theſe circumſtances the 
committee reſolved, © that the freemen of Sud- 
« bury, having received the donations under the 
ce wills of Nathaniel King and Martin Cole, are 
ce not thereby diſqualified from giving their votes 
© for members to ſit in pafliament.” 

In the Glouceſterſhire committee it was re- 


P- 180. 178. ſolved, nem. con. that William Virgo, having, 


1 Luders, 
p- 193. 


within twelve months before the election, received 
part of a ſum, given by will to the pariſh of 


© Thornbury, who are not on the pariſh books, 


and received no monthly pay, was not thereby 
diſqualified. 

Downton. It ſhould be obſerved, that this is 

a burgage tenure borough. Two voters were 

objected to as paupers ; one, becauſe he had re- 

ceived 
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ceived pariſh and other charitable relief; the Charities not 
. other, becauſe he had partaken of Stockman's — 

charity. The former was rejected upon other Stockman's 

objections. The caſe of the latter was as follows: charity. 

in 1626, one William Stockman, by a deed of Ib. p. 195. 

feoffment, gave certain lands to feoffees, for 

the uſes and truſts named in a ſchedule, making 

part of the deed. One item of this ſchedule 1s, 

te that the rents ſhall be diſtributed yearly among 

cc ſuch poor craftſmen, and poor labourers, as 

cc ſhall be ſurcharged by children, within the ſaid 

« pariſh, and for their relief, as ſhall ſeem beſt 

ce to the feoffees, with the conſent of the vicar 

ce or curate of the pariſh, and not to go or be 

cc employed to the increaſe of the church box 

« of the ſaid pariſh.” By another item, it is 

directed, © that this proviſion ſhall not be ac- 

cc counted any abatement of the collection for 

te the church-box, or any other relief of the 

« poor, uſually provided for the poor of the 

ce pariſh.” Theſe words have been ever under- 

ſtood by the feoffees to direct, that this charity 

ſhall not be given to thoſe who receive pariſh 

relief ; and the preſent feoffees, it was proved, 
never give it to any ſuch. It is a temporary re- 

lief; and the cuſtom 1s to diſtribute it annually, 

in different ſums of money, to thoſe whom the 

truſtees think in want of it. The voter had re- 

ceived it for three years, and within a year before 

5 the 
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Charities. not the election. His vote was admitted by the 
diſabling. committee. 

Sir T. White In the caſe of Coventry, iſt March 1708, we 
þ 3 have ſeen that the receipt of Sir Thomas White's 
1 gifts, N r. gift, and Sir Thomas Wheatley's gift, were — 
not to diſable voters. 

I have reſerved for this place (for a reaſon 
which will appear preſently) the caſe of Chelſea 
and Greenwich hoſpital penſioners, and of St. 

1 Dougl. John's hoſpital, at Bedford. In the Taunton 
P. 373. caſe, the ſelect committee reſolved, that Chelſea 
er hoſpital penſioners were not diſqualified, within 


Greenwich ; : 
Hoſpital Pen- the meaning either of the words © alms,” or 


koners. <« charity.” There ſeems no reaſonable ground 

of diſtinction between them and the penſioners 

2 Dougl. of Greenwich hoſpital ; and in arguing the Bed- 

* 8 ford caſe, they were treated as upon the ſame 

footing. | | 

2 Dougl. St. John's Hoſpital, at Bedford, was founded 

MATS in the year 980, by one Robert de Parys, for fix 

| * John's poor men to pray for his ſoul, and the ſouls of 

oſpital, at . a _ 
| Bedford, ſeveral of his relations, and to attend divine ſer- 


vice, which was a ſort of charity, and is now a 
| regular corporation. The rector of the pariſh 
| being maſter, and the brethren, who, as well as 
| the maſter, receive 94. a week from its revenues, 
| were held by the committee. not to be diſqua- 
| Ib. p. 123. lified. Ir appeared, that the reputation and uſage 
| ; Was in favour of receiving their votes, and that 
| 3:7) - they 


— 
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they are often rated to the poor. Theſe voters 
do not fall within the general idea of receiving 
* alms,” or © charity.” The brethren of St. 
John's hoſpital are a corporation, and have a 
permanent intereſt in what they receive from the 
profits of their own land; it is of a certain and 
durable nature; and, inſtead of their being in a 
ſtate of indigence, the very receipt of this money 
is concluſive proof that they are not ſo. The 
latter obſervation applies to Chelſea and Green- 
wich hoſpital penſioners ; their penſions are re- 
ceived, not as a relief for their poverty, but a 
reward for their ſervices. 


* 
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The following caſes, in which the receipt of Charities 


charities has been made an objection to voters, 
but upon which no reſolutions were made, will 
ſhew the very unſettled ſtate of this branch of the 
law, even at this day. 

Biſhop's-Caſtle, 4th February, 1699. — Mr. 
Turner's charity was 61. a year, given 505. to 
Biſhop's-Caſtle, 50s. to Montgomery, to be diſ- 
poſed of to the poor annually, on the 2d of June, 
and 205, for a ſermon; it was generally given to 
widows ; but had been given for many years to 
the wives of nine of the burgeſſes of this borough, 
who had voted for the petitioners, For this 
reaſon their votes were objected to as almſmen, 
They were rated to church and poor, had not 

Q pPariſh 
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pariſh pay, and the receiving of this charity had 
never been made an objection before. It was 
endeavoured to be ſhewn, that voters for the 
ſitting member had received the ſame charity; 
but it was not proved that any of them had re- 
ceived it within a year before the election. No 
reſolution of the committee, or of the Houſe 
appears as to this charity ; but the petitioner was 
reſolved to be duly elected. 

New Windſor, 14th April, 1715, where the 
right was agreed to be in the inhabitants paying 
ſcot and lot, two were objected to for receiving 
Mr. Reeves's charity, which 1s a twelvepenny 
loaf, diſtributed to poor people, &c. 

Weſtbury, 16th March, 1747.—The right of 
election had been determined, in 1715, to be 
veſted in every tenant of any burgage tenement, 
in fee, for life, or ninety- nine years, determinable 
on lives, or by copy of court roll, paying a 
burgage rent of 4d. or 29. yeariy, being reſident 
within the borough, and not receiving alms.— 
And now, in 1747, two voters were objected to 


as having received charity. They had received 


linen, diſtributed by the miniſter, churchwardens, 


and overſeers annually, by the charitable bequeſt 
of a Mr. Smith. It was uſually diſtributed to the 
neceſſitous poor, next to thoſe who received re- 
lief from the pariſh. In ſupport of theſe votes 
it was argued, that their right of voting acerued 
Bae after 
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after * they had received this charity, ſo could Charities 
not have been affected by it; and that this was allputes. 
not ſuch a charity as excluded them from voting, | 
and cited the caſe of Cirenceſter, in 1690, as Pa. 184. 
ſimilar. It was further ſaid, that there is a diſ- 
tinction between alms and charity; and that 
where the Houſe has adjudged charities to dif- 
qualify, the word charity has been uſed, as well 
as alms, in the reſolution; as in the caſes of 
Abingdon, in 1708, and Coventry, in 17 11.—On Pa. 179.1 78. 
the other ſide it was urged, that this charity, 
being diſtributed by the pariſh officers to ſuch 
perſons as would otherwiſe become chargeable, 
ought to be conſidered as alms; and cited the 
caſes of Abingdon, in 1689, Ayleſbury, in 1698, Pa. 176. 179. 
and Reading, in 1708. It does not appear Pa. 180. 
what effect this objection had upon the elec- 
tion, and the committee came to no reſolution 
upon it. a 

Haſlemere, 1774.— In the reign of Charles 2 Dougl. 
the Firſt, one Henry Smith deviſed all his P. 330, &e. 
eſtates, real and perſonal, to be diſtributed, from Hen. Smith's 


time to time, among a great many different charity. 


pariſhes, particularly to all thoſe in Surry but 


For, voting in right of burgage tenements, their con- 
veyances had been made only a few days before the election, 
that there might be a colourable reſidence, 


O 2 | three, 
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three, for the ſetting of the poor to work, for the 
binding poor apprentices, and teaching and edu- 
cating poor children. The rents of this donation 
amount to about 1600 J. a year. In moſt of the 
pariſhes, their ſhares are paid to the overſeers of 
the poor; and 1t is underſtood by the truſtees 
that the money 1s to be diſtributed to ſuch poor 


pariſhioners as do not receive the ordinary pariſh 


relief; and the overſeers make a return to the 


_ truſtees of the perſons who have received the 


charity. It was contended, that though alms are 
not mentioned in the laſt determination of the 
right of election of Haſlemere, they muſt be 


conſidered as working a diſqualification by the _ 


common law of parliament, exactly as if they 
had been expreſsly mentioned; and that this 
charity was in the nature of alms, or pariſh relief, 
being ſubſtituted inſtead thereof to thoſe who are 
objects of parochial aſſiſtance, and diſtributed by 
the ſame perſons. The witneſſes never heard 
that this charity was conſidered in the borough as 
a diſqualification, but they did not remember an 
inſtance of any perſon who had received it ever 
offering to poll. The committee determined the 
merits of the election without coming to any 
reſolution as to the right of the perſons, ſix in 


number, who had received this Oy; and had 


claimed to vote. 
6, Certain 
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Diſqualifications of Voters. 


6. Certain revenue officers are preſumed to be 


ſo much under the controul of their ſuperiors, or 
the crown, that they cannot give a free ſuffrage, or 
exerciſe any judgment in the choice of repreſen- 
tatives. Therefore, to guard the palladium of the 
Britiſh conſtitution, the freedom of election, from 
violation, the act of the 22 Geo. III. c. 41. pro- 
vides, that “ from and after the firſt day of Auguſt, 
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one thouſand ſeven hundred and eighty-two, 
no commiſſioner, collector, ſuperviſor, gauger, 
or other officer or perſon whatſoever, concerned 
or employed in the charging, collecting, levy- 
ing, or managing the duties of exciſe, or any 
branch or part thereof; nor any commiſſioner, 
collector, comptroller, ſearcher, or other of- 
ficer or perſon whatſoever, concerned or em- 
ployed in the charging, collecting, levying, or 
managing the cuſtoms, or any branch or part 
thereof; nor any commiſſioner, officer, or other 
perſon, concerned or employed in collecting, 


receiving, or managing, any of the duties on 


ſtamped yellum, parchment, and paper ; nor 
any perſon appointed by the commiſſioners for 
diſtributing ſtamps; nor any commiſſioner, 
officer, or other perſon, employed in collect- 
ing, levying, or managing, any of the duties 
on ſalt; nor any ſurveyor, collector, comp- 
troller, inſpector, officer, or other perſon, em- 
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ployed in collecting or managing the revenue 
of the windows or houſes ; nor any poſtmaſter, 
poſtmaſters general, or his or their deputy or 
depuries, or any perſon employed by or under 
him or them, in receiving, collecting, or 
managing the revenue of the poſt-office, or 
any part thereof; nor any captain, maſter, or 
mate, of any ſhip, packet, or other veſſel, em- 
ployed by or under the poſtmaſter or poſt- 
maſters general, in conveying the mail to and 
from foreign parts, ſhall be capable of giving 
his vote for the election of any knight of the 
ſhire, commiſſioner, citizen, burgeſs, or baron, 
to ſerve in parliament for any county, ſtewart- 
ry, city, borough, or cinque port, or for 
chuſing any delegate in whom the right of 
electing members to ſerve in parliament for 
that part of Great-Britain called Scotland is 
veſted: and if any perſon, hereby made in- 
capable of voting as aforeſaid, ſhall neverthe- 
leſs preſume to give his vote, during the time 
he ſhall hold, or within twelve calendar 
months after he ſhall ceaſe to hold or execute 
any of the offices aforeſaid, contrary to the 
true intent and meaning of this act, ſuch votes 
ſo given ſhall be held null and void to all in- 
tents and purpoſes whatſoever, and every per- 
ſon ſo offending ſhall forfeit the ſum of one 
hundred pounds, one moiety thereof to the 

« informer, 
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informer, and the other moiety thereof to be 
immediately paid into the hands of the trea- 
ſurer of the county, riding, or diviſion, within 
which ſuch offence ſhall have been committed, 
in that part of Great Britain called England, 


and into the hands of the clerk of the juſtice 


of the peace of the counties or ſtewartries, in 
that part of Great Britain called Scotland, to 


be applied and diſpoſed of to ſuch purpoſes as 


the juſtices, at the next general quarter ſeſſion 
of the peace to be held for ſuch county, ſtew- 
artry, riding, or diviſion, ſhall think fit, to be 
recovered by any perſon that ſhall ſue for the 
ſame, by action of debt, bill, plaint, or infor- 
mation, in any of his Majeſty's courts of 
record at Weſtminſter, in which no eſſoin, 
protection, privilege, or wager of law, or more 
than one imparlance, ſhal} be allowed, or by 
ſummary complaint before the court of ſeſſion 
in Scotland, and the perſon convicted on any 
ſuch ſuit ſhall thereby become diſabled and 
incapable of ever bearing or executing any 
office or place of truſt whatſoever, under his 
Majeſty, his heirs or ſucceſſors. 


2dly. © Provided always, and be it chatted, 


that nothing in this act contained ſhall extend, 
or be conſtrued to extend, to any perſon. or 
perſons, for or by reaſon of his or their being 
a commiſſioner or commiſſioners of the land- 
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tax, or for or by reaſon of his or their acting 
by or under the appointment of ſuch commiſ- 
ſioners of the land-tax, for the purpoſe of 
aſſeſſing, levying, collecting, receiving, or 
managing the land-tax, or any other rates or 
duties already granted or impoſed, or which 
ſhall hereafter be granted or impoſed, by au- 
thority of parliament. 

zdly. © Provided alſo, and be it further en- 
acted, that nothing in this act contained ſhall 
extend, or be conſtrued to extend, to any 
office now held, or uſually granted to be held, 
by letter patent, for any eſtate of inheritance 
or freehold. 

4thly. © Provided always, and be it enacted, 
by the authority aforeſaid, that nothing here- 


in contained ſhall extend to any perſon who 
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ſhall reſign his office or employment on or 
before the firſt day of Auguſt, one thouſand 
ſeven hundred and eighty-two. 

s5thly. © Provided alſo, and be it enacted, 
that no perſon ſhall be liable to any forfeiture 
or penalty, by this a& laid or impoſed, un- 
leſs proſecution be commenced within twelve 
months after ſuch penalty or forfciture ſhall 
be incurred,” | 


Thomas Barringer was objected to as being a 


colleftor of the duties on houſes and windows, ap- 
pointed by virtue of the 20 Geo, II. c. 3. 


By 
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By the 6th ſection of that act, the commiſſioners 
of the land-tax are made commiſſioners alſo for 
levying the taxes upon houſes and windows; they 
are to appoint aſſeſſors for the different places in 
their reſpective counties; and the act requires, 
that on an appointed day the aſſeſſors ſhall return 
the names of two or more able and ſufficient 
perſons, within the bounds or limits where they 
ſhall be aſſeſſors reſpectively, to be collectors of 
the ſeveral rates and duties granted by that act; 
for whoſe paying to the receiver general ſuch 
money as they ſhall be charged withal, the 
pariſh or place by which they are ſo employed, 
mall be anſwerable. Sect. 7. points out the 
ſpecific duty of the collectors; and ſet. 9. in- 
flicts penalties upon their not collecting, and 
paying over the money collected, according to 
the directions of the act. The material parts of 
the 20 Geo. II. c. 3. are re-enacted in the ſub- 
ſequent acts, by which the duties on houſes and 
windows have been continued or extended. 

The committee reſolved, © that the voter was 
te not diſqualified.” And the following motion 
was negatived, © That any collectors or aſſeſ- 
« ſors, appointed by or acting under the com- 
* miſſioners of the land-tax, whether acting as 
« ſuch, or as commiſſioners for the management 
© of the duties on houſes and windows, or for 
te the management of any other rates or duties 

«© impoſed 
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ce impoſed or to be impoſed by parliament, are 
« diſqualified from voting at elections of mem- 
ce bers to ſerve in parliament.” 

The ſame objection was made, and had a 
ſimilar determination, in the Buckinghamſhire 
committee, 

John Arch had been appointed, by the diſtri- 
butor of ſtamps, a ſub-diſtributor for the diſtrict of 
Stafford. The nature of the appointment ap- 
peared to be, that the diſtributor has the power 
of appointing his aſliſtants in the diſtribution, by 
the direction of the commiſſioners, to whom he 
makes an annual return of their names. The 


diſtributor is anſwerable for all the money re- 


ceived by the ſub-diſtributors, and the commiſ- 
ſioners have no immediate power or controul over 
them; but if they were to diſapprove of any perſon 
ſo appointed, the diſtributor would remove him. 
The ſub-diftributor is allowed 21. 10 3. per cent. 
on the money he collects, which the diſtributor 
allows out of the. five per cent. allowed by go- 
vernment for collecting. The ſub-diſtributors 
make out licences for carts, waggons, and horles, 
and ſign them with their own name. The vote was 
held good. The fame objection was made in 


the Buckinghamſhire caſe, and received the ſame 


determination. It was alſo argued in the Crick- 

lade caſe, but was not determined there. 
The Reverend John Hempſtead was objected 
to, as the huſband of the poſt-miſtreſs of New- 
market, 
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market. She had been regularly appointed in Revenue 
1778, married the voter in 1781, and ſtill held eee j 
the office. His vote was rejected. 

Thomas Godfrey Burr was objected to as 2 Luders, 
poſtmaſter of Luton. The voter was a brewer, P —_ 
and one Smith, an inn-keeper, rented his houſe W 
and ſome land from him. Burr was regularly 
appointed. The poſt- office carried on its cor- 
reſpondence in his name, but Smith executed 
the office of poſtmaſter, and, by agreement with 
Burr, received the ſalary to his own uſe. His 
vote was diſallowed. 

James Wilſon was appointed by the poſt- Ib. p. 562. 

maſter at Luton a ſub-deputy, to diſtribute the Sub-deputies 
letters and receive the poſtage in the pariſh of — re- 
Barton, within his diſtrict, not a poſt town; he 
received a penny a mile upon each letter, above 
the regular poſtage. Theſe ſub-deputies are ap- 
pointed, not by the poſtmaſter general, but with 
his approbation. This vote was held good. 
By the 27 Geo. III. c. 26. ſ. 15. no perſons 
farming the duties on horſes let to hire for travel- 
ling poſt, or by time, and appointed collectors 
thereof, ſhall, in purſuance of ſuch appointment, 
be diſqualified from voting at any election of 
members to ſerve in parliament. 


III. There is another claſs of perſons, who 
may be poſſeſſed of freehold eſtates, but whoſe 
right to vote at elections has been diſputed, either 

55550 on 


- -- - _— — 


— — — 


204 


Peers. 


13 Journ. 
P- 04+ 


Of the Perſonal Ch. 6. 


on account of their political rank or ſituation, 
or their concern in the election itſelf, ſuch are 
peers; clergymen ; ſheriffs, as returning officers ; 
and candidates. 

I. When the members of the Houſe of Peers 


were firſt excluded from voting at the elections of 


members of parliament, does not exactly appear. 
The returns preſerved by Prynne ſhew, that in 
the earlier periods of our hiſtory they exerciſed 
that privilege; and even after their perſonal at- 
tendance at the county court had fallen into 
diſuſe, we find inſtances in which their attorneys 
returned the knights of the ſhire. On the 14th 
December 1699, however, in conſequence of the 
Earl of Mancheſter having voted at an election 
for Malden, the Houſe of Commons reſolved, 
nem. con. that no peer of this kingdom hath any 
« right to give his vote at the election for any 
«© member to ſerve in parliament ;” and this reſo- 
lution is repeated at the beginning of every ſeſſion, 
but has never been recognized by the Houſe of 
Peers. In the caſe of the Scotch: boroughs of 
Dornoch, &c. 15 December 1741, five delegates 
voted, three for the lord advocate, two for the 
petitioner; but one of the three delegates who 
voted for the lord advocate was unduly elected, 
and another was a Scotch peer, Lord Cromartie; 
both of theſe votes were objected to, the Houſe 
thought the objections well founded, and reſolved 
that the petitioner was duly elected. | 
2. All 
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2. All doubts as to the right of the clergy to 
vote at the election of knights of the ſhire, are 
now removed, not only by long uſage in their 
favour, but by divers acts of parliament, as has 
been obſerved before. Formerly, however, when 
they were ſeparately repreſented, and taxed in 
convocation, it is not probable that they inter- 
meddled in the elections of laymen. In the caſe 
of Gatton, 3 November 1641, the vote of the 
parſon of the pariſh, who could not fit if be was 
choſen, was queried upon the poll, and diſputed 
before the committee; but it was not neceſſary 
for them to come to any deciſion upon his right. 
And the vote of the parſon of the ſame pariſh 
was again queried, for the ſame reaſon, 15 De- 
cember 1696. 


3. I know of no objection to the ſheriff's 
giving his vote as a freeholder at a county 
election. He is in the ſituation of every other 
returning officer, and 1t 1s a very common thing 
for returning officers to vote at the elections 
of citizens or burgeſſes. In the caſe of Arundel, 
22 February 1693, the poll, upon which the ſitting 
raember was returned, was equal, and the mayor 
gave the caſting vote in his favour, without any 
objection being taken, although the right of 
election was diſputed. Here, though it is called 
the cajting vote, it is to be taken, that he voted 
only once, In the caſe of Tregony, 5 March 


1695, 
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1695, the petitioners inſiſted that the mayor 


LY" ſhould not have voted; but the opinion of the 


16 Journ. 
p- 51. 58. 


Candidates. 


Brev. parl. 
red. p. 137. 


committee does not appear. In the ſubſequent 
caſe of Harwich, 13th January 1708, it was 
held, that the returning officer has a right to 
vote, though a caſting voice is, not called for. 
There was a double return. The petition ſtated, 
that the petitioner had ſixteen votes, and Mr. E. 


only fifteen, but that the mayor © pretended to 


ec vote for him, and thereby to make an equality,” 
whereas he ought not to vote but where the 
numbers are equal. The Houſe determined 
that neither of the candidates were duly returned, 
but, on account of this equality of votes, occa- 
ſioned by the mayor's having voted, reſolved 
that it was a void election, and a new writ iſſued. 
But the returning officer has no right to vote 
twice at an election; he cannot vote to make 
the numbers equal, and then give a caſting 
voice, In what caſes he has a caſting voice will 
be conſidered hereafter. 


4. A candidate, who is in other reſpects quali- 
fied to vote at the election, is not deprived of the 
exerciſe of his franchiſe, He may vote for any 
other candidate, but, what is a little extraordinary, 
he may vote for himſelf. In the very ancient re- 
turns, Prynne tells us, that the members choſen did 


ſometimes, but rarely, ſeal the indentures of their 


own returns, and ſo gave voices for themſelves; 
and 
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and an inſtance of this kind occurs in the return 
of members for the county of Northumberland, 
in the 28th year of Henry the 6th. In the caſe 
of Haſtings, 20th January 1698, one of the 
candidates voted for himſelf, and it was ſaid, 
that Mr. Conyers had done ſo for Eaſt Grin- 
ſtead. —Faſt Retford, 17th March 1701, the 
fitting members voted for each other, and one 
of the petitioners voted for himſelf, —In 1702 the 
votes of the fitting members, voting for them- 
ſelves and each for the other, were excepted 
to,— Wilton, 17th March 1710, one of the ſit- 
ting members voted for himſelf, and no objection 
was made on that account, though his vote was 
diſputed on another ground. Old Sarum, 11th 


Dec. 1705, Lord Grandiſon and Mr. Mompeſſon © 
had each an equality of votes, viz. five each, but 


the latter had voted for himſelf, ro make up his 
number. It does not appear he was objected to; 
and, after the merits of the election had been gone 
into, he was declared duly elected.—Inverneſs, 
&c. 22d Nov. 1768, the fitting member, as com- 


miſſioner of Fortroſe, voted for himſelf, and, the 


votes being even, gave the caſting vote, as præſes, 
for himſelf, and was returned. On this, and other 
grounds, he was petitioned againſt, but the pe- 
titions were afterwards withdrawn. At the laſt 
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election for the county of Middleſex, Mr. 
Byng and Mr. Wilkes each voted for himſelf; 


and Mr. Mainwaring voted for Mr. Wilkes. 
IV. We 
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IV. We ſhall now conſider how far the votes 
of freeholders may be affected by the imputation 
of crimes, and herein of ſectaries in general 
quakers—papiſts—Jews—outlaws—perſons ex- 
communicated - felons — perſons convicted of 
perjury, or ſubornation of perjury—perſons con- 
victed of bribery and ſmugglers. 


1. By the law of England, before the act of 
toleration was paſſed, non- conformity to the 
doctrines and diſcipline of the church of Eng- 
land was puniſhed as a crime, and, even at this 
day, ſectaries of all denominations labour under 
divers political diſabilities and penal reſtrictions. 
It was formerly doubted, whether a common 
freeman of a borough, where the right of voting 


at the election of members of Parliament is in 


the freemen, did not enjoy ſuch an office under 
government as made it neceſſary for him to re- 


ceive the Sacrament of the Lord's Supper, ac- 


cording to the rites of the church of England, 


as required by the Corporation Act, and Teſt Act, 


to entitle him to vote at the elections of members, 
or to do any other act as a freeman. It is now 
ſettled, that ſuch freeman is not bound to quali- 
fy within thoſe laws, for he is ſaid not to enjoy 
a place or office, but ſimply à privilege. In like 
manner, the right of voting at the election of 


knights of the ſhire is a privilege attached to 


freehold 
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freehold eſtates upon certain conditions, and 
therefore freeholders of all religious ſects, com- 
plying with thoſe conditions, and taking the oaths 
and making the declarations required at the time 
of polling, have, neither before nor ſince the act 
of toleration, met with any interruption in the 
enjoyment of this privilege. 


2. During the troubles in the laſt century, a 
new ſet of proteſtant diſſenters ſprung up, who 
have ſince been diſtinguiſhed by the denomina- 


tion of quakers. One of their peculiar tenets is, 


that it is ſinful to take an oath, and of courſe, ſo 
long as freeholders could not poll without tak- 
ing certain oaths, they were excluded from vot- 
ing, After the Reſtoration, ſectaries of all deno- 
minations were_puniſhed as offenders againſt the 
ſtate, and ſcruples of conſcience, as crimes of a 
heinous nature. The quakers were perſecuted 
with greater zeal and virulence than any other 
ſect, during the tyrannical reign of Charles 


the IId, therefore it is not likely that they 


would, by tendering their votes in that reign, 
purpoſely throw themſelves in the way of their 
perſecutors, or court the vengeance of their ene- 
mies; beſides, by the ſtatute of 8 Hen. VI. the 
ſheriff had power to examine every freeholder 
upon oath how much he might expend by the 
| 'P year, 
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year, and, on their refuſal. to take the oath, had 
it always in his power to ſet them aſide. 

After the Revolution a more liberal and manly 
ſpirit prevailed, and the writings of the great 
Locke diſſipated much of the cloud of prejudice 
and bigotry, which had ſo long diſgraced this 
country. William the IIId, at that glorious æra, 
endeavoured to perſuade the people, whoſe 
liberties he had reſtored, that to differ in reli- 
gious opinions from the Eſtabliſhed Church was 
not a crime; but even he, to whom, though a na- 
tive of another country, and educated in a fo- 
reign church, this country and its eſtabliſhed 
church had owed ſo much, was unable to over- 
come the inveterate prejudices, and groundleſs 
fears of his ſubjects, or to obtain more towards the 
introduction of a full and free toleration, than the 
ſtatute 1 W. & M. c. 18. commonly called the To- 
leration act. By that act, ſome diſſenters from the 
eſtabliſhment are exempted from penalties, upon 
taking certain oaths, and making a declaration 
according to a ſpecified form; and diſſenters, who + 
ſcruple to take an oath, are protected by the act, 
upon making and ſubſcribing the abovementioned 
declaration, and alſo the declaration of fidelity as 
required there; but the quakers were ſtill excluded 
from voting at elections, by the other oaths which 
might be required at the poll. Afterwards, when 
the 7 & 8 W. III. c. 27. ſ. 19. had enacted, 

that 
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that no quakers, who ſhould refuſe to ſubſcribe 
the declaration of fidelity abovementioned (which 
was given in lieu of the oaths of allegiance and 
ſupremacy) ſhould be admitted to vote at any 
election of members to ſerve in parliament, and 
ſo removed one of the obſtacles to their voting, 
the difficulty, as to taking the oath, which the 
ſheriff had power to adminiſter ro every voter 
to aſcertain the value of his freehold, till re- 
mained, 

In the caſe of the county of Hertford, Zoth 
April 1690, the fate of the election depend- 


ed upon the admiſſion of the votes of ſeventy- 


three quakers. — The counſel offered to prove 
them all freeholders; but, being ordered to with- 
draw, the committee reſolved, that quakers, hav- 


ing freeholds, but refuſing to take the oath, when 


tendered by the ſheriff, are incapable of giving 
votes for knights of the ſhire. It is impoſſible 
to diſpute, that this reſolution, as the law then 
ſtood; was perfectly warranted; yet ſuch was 
the liberal ſpirit of the Houſe of Commons, 
and fo ſtrong the wiſh to favour this body of 
frecholders, that it was not agreed to without 
a diviſion, (197 to 122); and afterwards, 22d 
February 1695, in the caſe of the county of 
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Brecknock, by agreement between the candi- ?' 493: 
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dates, the votes of quakers were admitted on bot 
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| Quakers. 
L=—— yſcd to give their votes at borough elections, for 
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ſides. But it ſhould ſeem that quakers had been 


in the caſe of Arundel, 22d February 1693, it 


was proved that quakers (as inhabitants, houſe- 


holders, paying ſcot and lot) had a right to vote, if 
rated, This laſt obſtacle to their voting at county 
elections, was removed in the ſame year, by the 
ſtatute of 7 & 8 W. 3. c. 34. whereby, in any caſe 
where by law an oath 1s required, a quaker ſhall, 


inſtead of the uſual form, be permitted to make 


his or her ſolemn affirmation or declaration in this 


form: „ A. B. do declare, in the preſence of 


« Almighty God, the witneſs of the truth of 

« what 1 ſay, &c.” And a perſon wilfully, 
falſely, and corruptly affirming, is liable to the 
ſame puniſhment as perſons guilty of wilful and 
corrupt perjury. 

The 6 Ann. c. 23. f. 13. which gives power to 
any candidate, or other perſon preſent at an elec- 
tion, to require the ſheriff to adminiſter the oath 
of abjuration to the voters who come to poll, 
gives the returning officer authority to take the 
affirmation of a quaker in lieu of it. 


In the paroxyſm of party violence, which diſturb- 


ed every part of the kingdom during the four laſt 


years of the reign of Queen Anne, and ſome of the 
years immediately. ſucceeding the acceſſion of 
George the firſt, the quakers were not permitted to 
avail themſelves at all elections of the protection of 


the 
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the legiſlature. Thus, in the caſe of Wiltſhire, Quakers. 
6th March 1713, the petition complained, that 
ce the under-ſheriff ordered the oath of abjura- ig = 
&« tion to be given to none but the quakers, the 
© majority of whom would have voted for the 
} « petitioners.” And, in the caſe of Bridport, 18 Journ. p. 
31ſt March 1715, above twenty quakers; and 3% 499- 
in that of Pontefract, 22d March 1715, three 
} quakers were not allowed to vote, becauſe they 
g refuſed to take the abjuration oath, though they 
offered to make the ſolemn affirmation to the 
effect thereof. In the caſe of Southwark, May 17 Journ. p. 
25th 1714, one point was touching the affirma- 642. 
tion, which was adminiſtered to the people 
| called quakers at that election, inſtead of the 
N oath of abjuration; the form of the affirmation 
does not appear, but a motion being made, and 0 
the queſtion being put, © that the quakers, who | 
e made their ſolemn affirmation in the form ten- 
« dered to them, inſtead of the oath of abjura- 
tion, by the bailiff of the borough of South- 
ce wark, upon the late election, had a right to 
* vote in the ſaid election, it paſſed in the ne- 
gative: and afterwards, 25th June, the ſitting Ib. p. 502. 
members having endeavoured to eſtabliſh the 
votes of one William Thomſon and ſeveral qua- 
kers, it was reſolved by the houſe, © that William 
Thomſon, by taking the ſolemn affirmation in 
the form tendered to him, inſtead of the oath of 
F-2 abjuration, 


wa 
— . 


Nonjurors. 


17 Journ. 
P- 243» 


Moravians. 


Papiſts, 
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abjuration, had a right to vote in the © late elec- 
ce tion of members to ſerve in parliament for the 
ee borough of Southwark.” If the form of the 
affirmation tendered on this occaſion, was not to 


the effect of the oath of abjuration, theſe reſolu- 


tions are clearly right; but if it was to that 
effect, as one may de led to ſuſpect from the 
ſilence of the reſolutions upon the ſubject, and 
the ſtrong ſpirit of party then prevalent in the 
Houſe, they were as clearly wrong. 

The indulgence given to quakers, by per- 
mitting them to ſubſcribe the declaration of 
fidelity, inſtead of taking the oaths of allegiance 
and ſupremacy, is not to be extended to perfons 
of any other deſcription. Thus at Wallingford, 
15 December 1709, the name of one Thomas 
Parſons was entered ſpecially on the poll ; he 


was entered as a nonjuror; a witneſs ſaid he 


was a conſcientious man, but would not take any 
oath, but offered to ſubſcribe the declaration, 
though he could not ſay that he was one of the 
people called quakers. But the Moravians, 
who alſo ſcruple to take an oath, are permitted, 
by the 22 Geo. II. c. 30. to affirm, in all caſes 


where an oath is required by law, in the ſame 
form as the Quakers, | 


3. By the law of England, perſons of the 


Roman catholic perſuaſion are hable to very 


Y ſevere 
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ſevere penalties for profeſſing their religion, when- Papifts: 


ever any hot- headed zealot may think fit to inflic VV 
them. The ſtatutes enacted againſt their reli- 
gion, however ſevere and ſanguinary in other 
reſpects, allow them, under certain reſtrictions, 
to hold landed eſtates; and they would there- 
fore be entitled to vote as freeholders at the 
election of knights of the ſhire, if the ſheriff was 
not obliged, when called upon, to tender the 
0 oaths of abjuration, &c. which, containing clauſes 
9 repugnant to the religion they profeſs, they 
. cannot take. Sometimes, indeed, the ſheriff may 
not be required to adminiſter the oaths, and 
their votes may be received on the poll; but, 
in general, it is the intereſt of one ſide or other 
to exclude them; and in this manner they are 
almoſt always prevented from exerciſing this 
franchiſe. 
In the Bedfordſhire caſe it was objected, that 2 Luders, 
a voter was a papiſt, but he had taken all the p. 567. 
oaths required at the poll. It was contended, in 
ſupport of his vote, that the oath of abjuration 
| might have been alſo tendered when he polled, 
which was the only trial of his religion that 
could be made, and that only at tha? time. The 
committee ſeemed of that mind, and the objee- 
tion was abandoned. 
Every popiſh recuſant convi& ſhall, by the 
ſtatute of the 3 Jac. c. 5. ſ. 11, ſtand, and be 
P 4 reputed 


Molloy, L. 3. 
6. f. 


Of the Perſonal Ch. 6. 


reputed to be, to all intents and purpoſes, diſ- 
abled, as a perſon lawfully and duly excom- 
municared according to the laws of this realm, 
until he ſhall conform, &c. Of the diſabilities 
of excommunicated perſons, we ſhall treat more 
fully hereafter ; but it has never been determined 
whether a popiſh recuſant convict is, as ſuch, 
diſabled from voting at the election of members 
of parliament. In the caſe of Gatton, 3 No- 
| vember 1641, the point came before the com- 
mittee, but was not determined, 


4. The Jews were ſettled in England, in con- 
ſiderable numbers, before the time of William 
the Conqueror, and he increaſed them, by bring- 
ing a colony from Rouen, in Normandy. The 
terms on which he and his ſucceſſors allowed 
them to remain in this country were extremely, 
ſeyere and tyrannical. They were 1n the ſituation 
of villeins to the King, who might wreſt from 
them their property when he thought fit ; they 
were obliged to live in the places aſſigned them, 
and could nat remove without ſpecial licence, — 
Continually harraſſed and oppreſſed by the 
crown, they were treated with ſcorn and cruelty 
by their fellow ſubjects, who rejoiced at their 
ſufferings. It appears that an immenſe revenue 
was raiſed out of the oppreſſions of this devoted 
people; for in about ſeven years, from the 17th 
| | December, 
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December, in the oth year of Hen. III. until Jews, 
the Tueſday in Shrovetide, in the 2d year o — 
Edw. Iſt, they had actually paid to the crown ea co 
420,000], 155. 4d.!—In the 18 Edw. I. 1290, 
all uſury (i. e. lending of money at intereſt) was 
prohibited by an act of parliament ; and, in con- 
ſequence of that act, Sir Edward Coke tells us, 
| that the Jews, to the number of 1 5,060, with- 
} jew themſelves from the kingdom ; while other 
| / authors aſſert, that they were baniſhed by the 
King. This however is clear, that the King ap- . 
pointed a day for their departure, and gave them 
letters of ſafe conduct, directed to the ſheriffs of 
counties, to protect them in travelling towards 
London, to embark. 
The Jews remained in this ſtate of exile until 
the time of the Protectorate; when, after various 
negotiations with Cromwell, they were permitted 
to ſettle again in this country. The toleration 
they enjoy is not ſecured to them by any law, 
the toleration act being expreſsly confined to 
thoſe who do not deny the Trinity in their 
preaching or writing ; but there ſeems to be no 
diſtinction between Jews, who are the natural- 
born ſubjects of this realm, or have been natu- 
ralized, and diſſenting proteſtants, who, like 
them, from denying the doctrine of the Trinity, 
have not the protection of the toleration act. It 
has been aſſerted, particularly in the debates on 
| the 
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the bill for enabling Jews to be naturalized, in 


1753, that Jews are incapable of holding lands; 


and for this an act of parliament, ſuppoſed to 
have been made in the 54th year of Henry the 
IIId, has been cited; but there is good ground 
for doubting that ſuch a ſtatute ever exiſted. In- 
deed, long before, and at the time of their baniſh- 
ment, there is indiſputable evidence that they 
did in fact enjoy real eſtates; and Edward the Ift, 
after their departure, actually ſcized their houſes 
and lands, and granted them out to his ſubjects. 
Since their return, they have been poſſeſſed of 
real eſtates, without moleſtation ; and, notwith- 
ſtanding the doubts thrown out in both Houſes 
of Parliament, in 1753, may, I conceive, vote 
at county elections, upon taking the oaths ac- 
carding to the ceremonies of their own religion, 


as they are always permitted to do, when ſworn 
in the courts of juſtice. 


5. An outlaw is one deprived of the benefit of 
the law, and the King's protection, for con- 
temptuouſly refuſing to be amenable to ſome 
court of competent authority, which called him 
before them. After the outlawry has appeared 
on record, which is not till the writ of exigent is 
returned, he is no longer liber, & legalis homo, 
and 1s deprived of moſt of his municipal rights, 

hel | His 
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His goods and chattels are forſeited to the King; 
and, if he is outlawed in a criminal caſe, his 
lands alſo go to the King, or the lord of whom 
they are holden; if in a civil ſuit, the iſſues or 
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profits of his real eſtate go to the King till his 


eſtate in the lands is ended, or the outlawry ſet 
aſide. After outlawry his eſtate is no longer 
veſted in him, and it ſhould ſeem that he loſes 
the franchiſe of voting annexed to it ; beſides, he 
is no longer liber & legalis homo; and therefore, 
it may be ſaid, is excluded on account of the 
perſonal incapacity under which he labours. I 
do not find, however, that there has been any de- 
termination of the Houſe of Commons upon the 
ſubje&; but in the following cales, the votes 
of - perſons outlawed have been objected to.— 
Bridgewater, 10th Dec. 1692, John Webber 
was objected to, and the outlawry book was pro- 
duced, whereby it appeared he ſtood outlawed 
by meſne proceſs ever ſince the 2 Jac. II; bur 
it was anſwered, that the debt was paid, and was 
pardoned by the general pardon. —Launceſton, 
17th March 1723. It appeared, by the report 
of the committee, that James Wakeman was 
outlawed for debt, 13 Ann. and that the out- 
lawry was not reverſed. —And ſo Hindon, 12th 
April 1728, a voter was objected to as out- 
Jawed in debt in London, 11 Ann. 


6. Excom- 
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6. Excommunication is an eccleſiaſtical cen- 
ſure, inflicted by the ſpiritual courts, and the 
diſabilities flowing from it are of a very ſerious 
nature. It 1s divided into two ſorts, the greater, 
and the leſſer. The leſſer is, where a man is de- 
prived of the participation of the ſacraments 
only; the greater, non ſolum a ſacramentorum 


verum etiam fidelium communione excludit, et ab 


omni actu legitimo ſeparat & dividit, Either of 
them, in general, diſables a perſon from ſuing in 
any of the temporal courts of juſtice, for excom- 
municato interdicitur omnis actus legitimus ita quod 


agere non poteſt. In this ſituation, when a perſon 


8 Journ. 
P- 118, 


Grey's De- 


bates, vol. 1. 


p- 209. 


S 


13 Journ. 


p. 42. 


cannot do any one legal act, it may be argued, 
that he cannot vote at the election of members 
of parliament. This point has never received 
a determination in the Houſe of Commons. — 
Bridgewater, 7th Dec. 1669, where the right 
was in the majority of the corporation, the com- 
mittee reported, that one of the burgeſſes who 
voted was under excommunication when he voted, 
and was not abſolved till after the election; and 
Mr. Swynfen, in the debate upon that caſe, ſaid, 
e Excommunication takes away no man's voice 
© in elections; in a writ, it may abate the writ, 
« if pleaded; but it is not void ipſo facto, only 
voidable.” The votes of perſons excommu- 


A 


* 


nicated have been objected to in ſeveral caſes; 


thus Wendover, 22d November 1702, a voter 
Was 


i 
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was excepted to as © being an excommunicated 
<« perſon.” | 


7. If perſons, who, from weakneſs of under- Felons, 
ſtanding, may not make a proper choice, ought ———— 
to be excluded from voting at the election of 

members of parliament, ſtill leſs ought thoſe, 

who, from the commiſſion of the moſt heinous 

N crimes, have ſhewn themſelves devoid of com- 

| mon honeſty, to exerciſe a franchiſe, which they 
are ready to abuſe to any corrupt or wicked pur- 
poſe. I do not find, however, any reſolution, 
that perſons convicted even of felony are diſabled 
from voting, till the caſe of Sudbury. There phillips, 
the committee held, that (the right of election P. 170. 
being in the freemen) electors convicted and 
attainted of felony were diſqualified to vote; 
and reſolved, © that the book, entitled the Sud- 
ce bury Quarter Seſſions, containing minutes of 
« ſuch quarter ſeſſions, be admitted in evidence 
© to prove the conviction of felony.” The 
courts of juſtice, in general, admit of no evidence 
of the conviction of an offender, but the record 
of ſuch conviction, formally made up, and judg- 
ment entered upon it; and, in order to juſtify 
this latter reſolution, Mr. Phillips ſuggeſts, that 
reaſons peculiar to that caſe, might have operated 
on the minds of the committee. 


5 | 8. By 
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8. By the ſtatute 2 Geo. II. c. 24. ſ. 6. © No 


ce perſon, convicted of wilful and corrupt perjury, 
ce or ſubornation of perjury, ſhall, after ſuch 


« conviction, be capable of voting in any elec- 


« tion of any member or members to ſerve in 
© parliament.” 

9. By the 2 Geo. II. c. 24. ſ. 7. it was enacted, 
that if any perſon who hath, or claimeth to have, 
any right to vote at any election of any member 
or members to ſerve in parliament, ſhall “ aſk, 
« receive, or take any money, or other reward, by 
ce way of gift, loan, or other device, or agree or con- 
ct tract for any money, gift, office, employment, 
© or other reward whatſoever, to give his vote; 
te or to refuſe or forbear to give his vote, in any 
cc ſuch election, or if any perſon by himſelf, or 
« any perſon employed by him, doth or ſhall, 
« by any gift or- teward, or by any promiſe; 
ce agreement, or ſecurity for any gift or reward, 
t corrupt or procure any perſon or perfons to 
« give his or their vote or votes, or to forbear 
© to give his or their vote or votes, in any ſuch 
te election, ſuch perſon ſo offending in any of 
te the caſes aforeſaid ſhall for every fuch offence 
e forfeit the ſum of 5001.” to be recovered as 
directed by the act, © together with full coſts of 
« ſuit; and every perſon offending in any of the 
ce caſes aforeſaid, from and after judgment ob- 
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« tained againſt him in any ſuch action of debt, 


ce bill, plaint, or information, or ſummary action 
* or proſecution, or being any otherwiſe lawfully 
« convicted thereof, ſhall for ever be diſabled to 
« vote in any election of any member or mem- 
ce bers to parliament ; and alſo ſhall for ever be 
« diſabled to hold, exerciſe, or enjoy any office 


cc or franchiſe to which he and they then ſhall, or 


© member of any city, borough, town corporate, 


< or cinque port, as if ſuch perſon was naturally 
« dead.” 


By ſection 8.“ If any perſon offending againſt 


e this act ſhall, within the ſpace of twelve 


ce months next after ſuch election as aforeſaid, 
« diſcover any other perſon or perſons offending 
ec apainſt this act, fo that ſuch perſon or perſons 
© ſo diſcovered be thereupon convicted, ſuch 
© perſon ſo diſcovering, and not having been 
« before that time convicted of any offence 
« againſt this act, ſhall be indemnified and 
* diſcharged from all penalties and diſabilities 
* which he ſhall then have incurred by my of- 
* fence againſt this act.“ 
By ſection 11. of this act (as explained by 
9 Geo. II. c. 3. ſ. 8.) © no perſon ſhall be made 
* liable to any incapacity, diſability, forfeiture, 
« or penalty, by the ſaid act (2 Geo. II. c. 24.) 
te laid or impoſed, unleſs ſuch perſon has been 
f cc or 


at any time afterwards may be entitled, as a 


——ä—ñ — —— — 
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* or ſhall be actually and legally arreſted, ſum- 
© moned, or otherwiſe ſerved with any ſuch 
« original, or other writ or proceſs, within the 
e ſpace of two years after any offence againſt 
« the ſaid act has been or ſhall be committed, 
« ſo as the ſervice of any ſuch original, or other 
« writ or proceſs, hath not been or ſhall not be 
«« prevented by ſuch perſon abſconding or with- 
« drawing out of this kingdom.” 
* Bribery at elections of members of parlia- 
« ment, muſt always have been a crime at com- 
e mon law, and conſequently puniſhable by in- 
« dictment or information ;”” but there are no 
traces of any action or proſecution for this offence, 
till after the above-mentioned act had inflicted 
particular penalties and incapacities upon it, This 
ſtatute was not meant to take away the common 
law crime, but to add a penal action; and in the 
King and Pitt, where the court had granted an in- 
formation within the two years, and the defendant 
had been found guilty, he was ſentenced. to fix 
months impriſonment (having been already im- 
priſoned ſome rime) not as a puniſhment adequate 
to the offence, but additional to, and over and 
above the forfeiture and diſabilities inflicted by 
the act of parliament, to which he ſtill remained 
liable. In the King and Mead, the defendant, 
at the ſame time, for a ſimilar offence, was im- 
priſoned for three months. In delivering the 
judgment 
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judgment of the court upon theſe two caſes, Lord Bribery. 
Mansfield ſeems to have thought, that the for. 
feiture and diſabilities, mentioned in the act, could 
be incurred only by proſecutions founded on that 
act. But Mr. Douglas remarks, that “ the ſame 4 Dougl. 
te jncapacities enſue upon a conviction on a pro- © 94. 
cc ſecution for bribery, by way of information, at 
*« common law, as when the proceeding is by 
ce an action under the ſtatute ;” and for this relies 
on the words, or being any otherwiſe lawfully con- 
victed thereof. 

In the conſtruction of the 8th ſection of the 
act of the 2 Geo. II. it has been held, that the Lord Port- 
diſcovery of an offender, who 1s already indem- ar ral 
nified, is not ſufficient to indemnify a perſon x. 23. Geo. 
proſecuted, for no one is thereby ſubſtituted, III. B. K. 
who can be puniſhed, and ſo the act would be 
evaded; and that the conviction alluded to, 
which is to give the indemnification, is where 
the offender is proſecuted by action, by obtaining 
judgment; where in a criminal ſuit, by ſuch a legal 
conviction as may be followed by judgment and 
puniſhment. 

In conſtruing the 11th ſection, it ought to be 
remembered, that though proſecutions founded 
upon the ſtatute are limited to two years, thoſe at 
common law are not bound by any limitation. 
Should then a conviction be had upon an indict- 


. ment 


226 Of the Perſonal, &c. Ch. 6. 


| Bribery. ment for bribery, founded on the common law, 
s .= in which the offender had been ſerved with pro- 
„ ceſs after the two years were expired, the diſ- 
Il} abilities mentioned in the ſtatute certainly would 
1 not attach. 


Smugglers. 7. The running of uncuſtomed goods does 

not diſable a freeholder from giving his vote; 
[ng but a committee of the Houſe of Commons 
1 thought fit to recommend its being added to the 
1 25 Journ, liſt of diſabilities.— 24 March 1745. The com- 
mittee appointed to inquire into the cauſes of 
ſmuggling, and to conſider of effectual methods 
to prevent it, reſolved, © that it was their opi- 
[| * nion, that the incapacitating all perſons, who 
is te ſhall be hereafter convicted of running un- 
[|| ce cuſtomed goods, from voting at elections of 
il « members of parliament, would be a means 
« of preventing ſmuggling.” This reſolution 
was never carried into effect, 


*z « 
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„ 


OF THE PLACE AND TIME OF ELECTION—OF THE 
SHERIFF'S DUTY AND POWER, AND OF THE 
MODE OF PROCEEDING AT THE ELECTION, 
WHETHER DETERMINED BY THE VIEW, THE 
POLL, OR THE SCRUTINY. 


HE writ does not point out the place at 
which the election is to be made, but 
directs only, that it ſhall be at the next county 
court. So long, therefore, as the writ was the 
only guide to the ſheriff, he exerciſed the power 
veſted in him by the common law“ of holding 
| his 


This right of the ſheriff had been reſtrained in ſeveral 
inſtances ; thus, the county court for Northumberland is to 
be held at Alnwick, by ftatute 2 Ed. II. c. 25.—for Suſſex, 
alternately at Chicheſter and Lewes, by 19 Hen. VII. c. 24. 
—for Cheſhire, in the Shire Hall of the ſaid county, by 
33 Hen, VIII. c. 13.—for Brecknockſhire, at Brecknock— 
for Radnorſhire, at New Radnor, or Prefton—for Mont- 
| Q 2 gomerylhire, 
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Place of his court wherever he thought fit within his 
election. county. But by the 7 & 8 W. III. c. 25. ſ. 3. 

. enacted, that he ſhall hold his county court 

for the election, © at the moſt public and uſual 
« place of election, and where the ſame has 
e molt uſually been for forty years laſt paſt.” 

In the late war, when, from the great number 

ll. : of French and Spanifh priſoners confined at Win- 

| cheſter, where the election of knights of the ſhire 

| for the county of Southampton had been uſually 
| made, 1t would have been dangerous to have 
| withdrawn the troops ſtationed there (as required 


—— 


— — 
* —— AS — 
— —— —— — 


g by the 8 Geo. II. c. 30.) the 20 Geo. III. c. 1. 
ul was paſſed, authorizing the ſheriff to hold the 
| il ce llection for that time at New Alresford, inſtead 
| | | | of Wincheſter. 2 | 
Il || 32 Journ. [In 1770, a petition was preſented by the free- 
I 43 864. holders of the county of Pembroke, complaining 
1198 of the undue election of Hugh Owen, eſquire, 
| for that county. It charged, that the writ iſſued 
on the 6th of March, and that the next monthly 
|| county court was to have been held on Tueſday 
the 13th, in the regular courſe ; that the ſheriff, 
inſtead of holding it upon that day, cauſed a no- 
tice, in writing, though dated the day before, to 


| gomeryſhire, at Montgomery or Maghenleth—for Denbigh- 
ſhire, at Denbigh or Wrexham—and for Monmouthſhire, 
at Monmouth or Newport, by 27 Hen. VIII. c. 26. 


be 
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be fixed up at the county court at Haverford 
Weſt, and other market towns, that he would 
hold his next county court on the next Tueſday, 
the 20th, at the town of Pembroke; and cauſed 
another notice to be in like manner fixed up, 
that he would then and there proceed to the elec- 
rion of a knight of the ſhire, having received the 
writ for that purpoſe. The petition ſtated, that 
Hugh Owen and John Symmons, eſquires, were 
the candidates; and complained of the ſheriff's 
proceedings as highly illegal, partial, and in- 
Jurious to the freeholders in two eſſential points, 
as to the time and place of election: iſt, becauſe 
Tueſday, the 13th of March, when the notice 
was fixed up, was the day on which the monthly 
county court ought to have been held; and, if 
the writ had been received on that day, or within 
ſix preceding days, the ſheriff ought then to have 
adjourned the court, and given ten days notice 
of proceeding to election; or, if the writ had 
been received ſix days before, then he ought to 
have proceeded to an ele&tion on the ſaid 13th 
day of March. 2dly, That the town of Pem- 
broke was inconvenient to the freeholders from its 
ſituation ; and the communication with it, from 
the greateſt part of the county, was by certain 
ferries under the influence of Mr, Owen ; while 
Hayerford Weſt, which was in the center of the 
county, was the moſt convenient place for an elec- 
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tion, and the elections had been uſually and con- 
ſtantly held there for upwards of forty years paſt, 
ſave in one inſtance about thirty years before.— 
The petition further ſtated, that Mr. Symmons 
gave notice, 1n writing, to the ſheriff, that the time 
and place appointed for the election were illegal, 
and that he would not attend there; and ſome of 
the freeholders, on the day appointed, went to 
the polling place at Pembroke, and, in the pre- 
ſence of the ſheriff, and Mr. Owen and his friends, 
proteſted againſt the ſheriff's proceedings; but 
the ſheriff, paying no attention to the notice or 
proteſt, proceeded to the election, received Mr. 
Owen's votes, and returned him knight of the 
ſhire for the county of Pembroke. The petition 
was heard at the bar of the Houſe; the peti- 
tioners proved, that, from 1625 to 1696, no 
county elections had been made at Pembroke; 
from 1696 to 1727 there had been but two; and 
from 1727 to that time, but one, viz. in 1741“. 
In general, the facts alledged in the petition 
were proved, except that what was ſworn as to 
Pembroke being an inconvenient place, was con- 
tradicted by evidence. The fitting member 
ſhewed the uſual practice as to the manner of ap- 


U Though the election in 1741 was conteſted, and a 
petition preſented againſt it, the petition did not alledge 


this as a cauſe of complaint, and was afterwards with- 


pointing 


— f gl * 
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pointing a county court, when the former county 
court was dropped; and we mult preſume, 
though it 1s not ſtated in the report, that he had 
acted conformably to it. It was proved, that the 
ſheriff had appointed the county court to be held 
at Pembroke, before he had received the writ; 
and had appointed that place, becauſe it was the 
county town, and not liable to objections, which 
had been formerly made againſt a ſheriff, for 
holding the election within the town and county 
of Haverford Weſt*. The Houſe reſolved, that, 
under theſe circumſtances, Hugh Owen, eſq; 
was duly elected. 


The day of election, as we have ſeen when 
treating of the ſteps to be taken preparatory to 
it, muſt be fixed by the ſheriff, according to the 
directions of the act of the 25 Geo. III. c. 84. 
And, that day being come, the ſheriff (by 23 
Hen. VI. c. 14. f. 2.) is bound to proceed to the 
election © in convenient time;“ that is to ſay, 
e in his full county, between the hour of eight 
c and the hour of eleven before noon, without 


Pa. 10. 


Hour of elec- 
tion, 


cc colluſion on this behalf,” under forfeiture of 


100. to the King, and 1001. to him that will 


The petitioner had proved, that the Guildhall, where 
the elections were uſually held, was locally ſituated in the 
county of Pembroke, and not in the county of Haverford 
Weſt, which is a county of itſelf. 


Q 4 ſue 
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ſue for the ſame. But, though the election muſt 
begin within the limited time, it has been long 
ſettled, that it is not neceſſary that it ſhould be 


Glanv. p. 102. concluded within thoſe hours. 


Proclama- 
tion. 


1 Whitel. 
P- 395. 


Writ to be 
read. 


Act againſt 
bribery read. 


The freeholders being aſſembled, the ſheriff is, 
by the 7 Hen. IV. c. 15. to begin the election 
by making proclamation, in the full county, of 
the day and place of the meeting of parliament, 
which is uſually done by making proclamation 
for ſilence, and then reading the King's writ; 
« and then, ſays the ſtatute of 23 Hen. VI. 
c. 14. © all thoſe who are there preſent, as well 
ce ſuitors duly ſummoned for the ſame cauſe, as 
ce others, ſhall attend to the election; and then, 
in the full county, ſhall proceed to the elec- 


ce tion of knights for the ſaid county, freely and 


« indifferently; and then the perſons preſent ſhall 
ce elect the knights accordingly.” But by a 
ſubſequent act of parliament (2 Geo. II. c. 24.) 
after proclamation made, the ſheriff is required 
to read the writ of ſummons to the meeting; 
and immediately after that is done, to read, or 
cauſe to be read, openly, before the electors there 
aſſernbled, the act of the 2 Geo. II. c. 24. in- 
titled, “ an act for the more effectually prevent- 


ing of bribery and corruption in the election 
« of members to ſerve in parliament, and every 


« clauſe therein contained.” The ſheriff is alſo 
required, 
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required, immediately after reading of the ie, Sheriff ſworn. 
to take the following oath, which may be adm 
niſtered by any juſtice of the peace for the 
county, or any three electors, if there is no juſ- 
tice preſent, and it is to be entered on the records 
of the ſeſſions of the county: 
« J A. B. do ſolemnly ſwear, that I have not, Returning 
ac directly nor indirectly, received any ſum or A 
« ſums of money, office, place, or employment, 2 Geo. II. 
ce gratuity, or reward, or any bond, bill, or © 4. * 
ce note, or any promiſe or gratuity whatſoever, 
« either by myſelf, or any other perſon to my 
ce uſe, or benefit, or advantage, for making any 
cc return at the preſent election of members to 
« ſerve in parliament; and I will return ſuch ' 
c perſon or perſons as ſhall, to the beſt of my 
« judgment, appear to me to have the majority 
&« of legal votes.” 


After theſe forms have been complied with, Election how 
the electors then perſonally preſent proceed to the Made. 
election, according to the uſage of the place, or 3 
ſuch agreement as they make among themſelves. 

Some time,” ſays Whitelocke, “ a way of Ibid. p. 391. 
ce election hath been uſed by a kind of ſcrutiny, 


* There is an inaccuracy in the penning of this act; for 
the ſheriff, in one part, as above ſtated, is required to read 
the 2 Geo. II. c. 24. and in another, to take the oath, 
immediately after reading of the writ.— Quere, then, which 
is to be done firſt ? 


cc in 
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By the view. 


1 Whitel. 
P- 393» 


Plowd. Com. 
p. 128. 
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in writing the names of the perſons whom 
they would have to be choſen in ſeveral papers, 
and none to know who wrote the paper; but 
they who were written molt often carried the 
eleftion. Sometimes, to prevent difference 
and heat of faction, lots have been uſed with 
us in elections. But in general the election is 
made either by the view, or the poll.” 

It is made by the view, when the general 
inclination of the aſſembly in favour of any par- 
ticular candidate or candidates 1s diſcovered and 
declared by, the ſheriff, with the conſent of the 
eleors preſent. The poll is the numbering the 
polls of the electors who may tender their votes, 
taking their votes individually, and ſeparating 
them from thoſe who have no votes. 

The election made by the view, may be by 
voices, or holding up of hands, the collecting 
of the friends of each candidate into ſeparate 
troops or bodies, or ſuch other way as has been 
uſual upon ſuch occaſions. The moſt common 
way is, by voices of the electors calling out the 
names of their favourite candidates. Brook, Lord 
Chief Juſtice of the Court of Common Pleas, 
who had been ſeveral times returned member 
for the city of London, fo long ago as in the 2d 
year of Queen Mary (1554) faid, that “ he 
t himſelf had been elected in London, by hold- 


ce 
cc 
cc 
et 
cc 
cc 


cc 


ing up of hands; but that he could not tell how 


e many 
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© many there were that held up their hands” 
and the ſame mode of election, Whitelocke tells 
us, prevails in other places. 


In whatever way the election of knights of the 
ſhire is made, the high ſheriff is to pronounce 
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Poll de- 
manded. 


— — — 


who hath moſt lots, or hands, or voices; and, if , whicel. 


he cannot determine in the firſt inſtance, with 
| conſent of the freeholders preſent, and © the 
© patty or the freeholders demand the poll, the 

« ſheriff cannot deny the ſcrutiny ; becauſe,” 
ſays Lord Coke, © he cannot diſcern who be 
ce freeholders by the view; and then, though 
* the party would wave the poll, yet the ſheriff 
« muſt proceed with the ſcrutiny.” And White- 
locke, uſing nearly the ſame expreſſions, ſays, 
that © if any party in competition, or the free- 
© holders electors, do, upon the election, de- 
« mand the poll, the ſheriff cannot deny it; 
cc and, though the demanders of it do after- 
ce wards wave it, yet the ſheriff muſt proceed in 
te the ſcrutiny; ſo tender of the freedom and 
© indifferency of clections is the law of parlia- 
«© ments.” And the Journals afford many in- 
ſtances to prove, that ſuch has been the law 
from the earlieſt times, 

n the caſe of the county of Cambridge, 
April 19th 1614, Sir Maurice Berkley ſaid, © that 
© the only objection that the ſheriff refuſed to 
te take a ſcrutiny of the freeholders. That the 

4 « ſheriff 
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4 Inſt. p. 48. 


1 Whitel. 
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1 Journ. 
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c ſheriff bound to take a ſcrutiny of the free- 
© holders; not upon the motion of one or two 
(for that would trouble the country) not be 
moved before the reading of the writ, nor two 
© or three hours after, when the freeholders 
« gone, but in fitting time.“ - It ſhould ſeem 
that the ſheriff was required, by Sir Joſeph Pey- 
ton, to number them, not to examine the freeholds 
of the electors; but that two hours afterwards, 
when the ſheriff was at dinner, an examination 
into their freeholds was required by one of the 
candidates, and refuſed. The two fitting mem 
bers returned upon the view, were allowed to 
keep their ſeats; and it was reſolved that the 
ſheriff ſhould not be ſent for. A further debate 
aroſe upon this election, 14th May 1614; but 
the reſolution of the Houſe does not appear. 

In the caſe of Yorkſhire, July 4th 1625, one 
of the charges againſt the ſheriff was, that, 
when the poll was required, (which he broke off 
before it was finiſhed) © he ſaid it was only of 
ce courtely to grant it.“ In the debate upon this 


c 


La) 


cc 


election, Sir Edward Coke ſaid, © he liked not 


© the ſheriff's anſwer, that he needed not grant 
<« the poll, for he is bound to grant it.“ 

City of Litchfield, 27th June 1660. The com- 
mittee reported, that the ſheriff of the county of 
the city of Litchfield had carried himſelf partially, 
not only by denying the poll to the petitioner, 
but © faying that Mr. Watſon (the ſitting member) 

had 
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had ſuch a party at the committee of privileges, 
that though Mr. Minors (the petitioner) had a 
thouſand witneſſes, he ſhould not carry it.— The 
fitting member was declared duly elected, hav- 
ing the greater number of votes, and the ſheriff 
ordered into cuſtody of the ſerjeant. 

Warwickſhire, 2d December 1640.—Upon a 
petition of the freeholders, the high ſheriff, for 
refuſing to go on with the poll when it was de- 
fired, was brought up as a delinquent, committed 
to the Tower, fined 1001. to the King, and 
ordered to make ſubmiſſion to the Houſe, and at 
the next general aſſizes in that county. The 
election of each of the ſitting members was re- 
ſolved to be void. 

Preſton, zaoth June 1660.— The committee 
reported, that, at the time of the election, a poll 
was denied by the mayor, and therefore the 
election was avoided. 

Southwark, 2d March 1623.—Reported, that, 
at the day appointed for the election of burgeſſes, 
Mr. Richard Yarwood was clearly choſen, in the 
firſt place, and ſo pronounced; and, for a burgeſs, 
in the ſecond place, Mingaie and Bromfield were 
propoſed. The perſons preſent, according to 
ancient uſage, held up their hands, to ſignify for 
whom they voted ; upon the firſt trial, it ſeemed 
Mingaie had the majority; upon the ſecond, it 
was clear Bromfield had moſt hands. But there 
were divers watermen and others preſent who 


had 
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had no vote, © and albeit,” fays Glanville, “ a 
© motion was made in due time to try, by num- 
ce bering the polls of the electors, who had the 
© more voices, yet that courſe was not taken, 
« but the aſſembly of the electors diſſolved 
« without numbering the polls.” And a double 
return was made. Yarwood being returned in 
both returns, he was allowed to keep his feat; 
but as between Mingaie and Bromfield, it was 
reſolved to be a void election, for that © there 
ce being a contrariety of opinions among ſt the elec- 
« tors, and the poll duly deraanded for clearing 
© of the doubts, the truth was not tried out by 
ce the poll, which is the only certain means 
e rightly to decide the difference in caſe of op- 
ce poſition, eſpecially where others are preſent 
ce beſides the electors, who, in holding up their 
© hands, or ſounding of voices, or ſeparation of 
« companies, or the like, amongſt a multitude, 
« cannot be diſtinguiſhed from the electors ; 
ce and ſo the proceedings of the electors in this 
ce caſe, concerning the ſecond burgeſs's place, 
ce being very imperfect, and void in law, a war- 
ce rant ought to be made; which was accord- 
ingly done, and a new writ iſſued. 

Newcaſtle under Line, gth April 1624.—Mr. 


Leveſon was clearly choſen a burgeſs in the firſt 


place; Sir Edward Vere and Mr. Keeling were 
propoſed for the ſecond place ; ſome voted for one, 
ſome for the other, and it was doubted which had 

moſt 
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moſt voices. Upon a diſpute arifing what per- 
ſons, inhabitants of the borough, had the right 
of election, © the poll being requiſite to diſcern 
« the truth, who had the voices of moſt electors, 
« was called for, but not purſued,” on account 
of the difference about the right. Sir Edward 
Vere was returned (with Mr, Leveſon) but his 
election was declared void, and a new writ or- 
dered. 

Chippenham, 2oth June 1661.—No due no- 
tice of the election was given, and the poll being 
demanded for all the three candidates, was denied 
againſt one, and the election was declared void, 
and the returning officer ſent for in cuſtody. 

Cirenceſter, 21ſt May 1624.—The right of Glanville, 
voting was not aſcertained ; and, as there was no P- 104. 
cuſtom or charter, depended upon the common 1 Journ. 
law. The firſt burgeſs was elected without diſ- P. 78. 
pute; but as to the ſecond, it was queſtioned. 
And a diſpute ariſing whether the election ſhould 
be by all the inhabitants, or by the freeholders 
only, it was agreed by the candidates, that the 
election ſhould be made only by freeholders ; and 
a poll was demanded on the part of Sir Maurice 
Berkley, of the freeholders only, and ſo granted. 

The frecholders were then polled, an oath being 

firſt adminiſtered to every elector, to declare 

whether he was a freeholder or not, before his 

voice was admitted; and upon a petition of 

divers inhabitants, on behalf of themſelves and 
Sir 
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Sir Maurice Berkley, the following reſolutions 
of the committee of Privileges # were reported to 


the Houſe. "* | 


cc 
cc 
cc 


cc 


cc 


cc 


cc 


cc 
cc 
cc 
cc 
cc 


cc 


cc 
cc 
cc 
cc 
cc 


cc 


cc 


65 * * * 


5thly. © That the adminiſtering an oath to the 
freeholders in a borough, was an unlawful 
act; for ſuch an oath is only to be given in 
the county court, by the ſtatute, in caſe of 
chooſing knights for the ſhire, and not in caſe 
of chooſing burgeſſes within a borough.” 
6thly. © That the polling, or numbering, of 
the frecholders only, was an unlawful and 
void act, they not being the ſole electors.“ 
7thly. * That the ſwearing of the freeholders, 
and polling of them, however the ſame might 
reflect upon the under-ſheriff, or others, in 
point of miſdemeanour, yet the ſame did nor, 
nor could make void the election of Sir Wil- 
liam Maſters, if otherwiſe he had a ſubſtantial 
and 125 election. 1 5 
. * = 

« That, upon the whole matter, Sir William 
Maſters was well elected by the greater num- 
ber of the due electors, namely, of the inha- 
bitants, houſeholders, reſiants; for when he was 
declared by the bailiff to have the greateſt 
voice, and no man contradicted the ſame, nor 
demanded the polling or numbering of all the 
inhabitants ſo preſent, as admitting and al- 


* lowing, that of ſuch kind of Perſons he had 


cc the 
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cc 


the moſt voices, but demanded the pol! only 


of freeholders, and of none others, it was a 
void demand of the poll; for the reſt, and all 
that followed thereupon, was meer ſurpluſage 
and idle, the election being duly finiſhed and 


accompliſhed before. But if the poll had 
© been demanded of the inhabitants, houſe- 


holders, reſiants, then, if the ſame had not 


been granted and taken accordingly, the elec- 


tion had been void, and a new writ muſt have 


gone. forth to chooſe another in the place of 


Sir William Maſters; and if any one had 
reſted unſatisfied that Sir William Maſters 
had the moſt voices of rightful electors, he 
might have demanded the poll of them at any 
time before the afſembly was diſſolved, which 
laſted all the while the freeholders were in 
polling, and afterwards till Sir William Maſ- 
ters was the ſecond time, and finally, declared 
burgeſs in the ſecond place.” Sir William 


Maſters was declared duly elected, and took his 
ſeat accordingly. 

Cambridgeſhire, 16th March 1523.—Where Glanville, 
at the election the friends of one ſet of candidates P. 80. 
collected into one troop, and the friends of the 1 Journ. 
other cahdidates did the ſame, and it was doubt- 
ful which had the greateſt number, and the 
under-ſheriff promiſed © that he would ſwear the 


cc 


freeholders according to the ſtatute, and /o try 
R « out 
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ce out the right by the poll,” but afterwards de- 
parted without finiſhing the election, by ſwearing 


and numbering the freeholders by the poll, as he 
ought to have done, and declaring who were 


elected, and made a return in another place; 


it was held, “ that no election at all was had 
« or made, of any one knight of the ſhire for 
ce the ſaid county, but that all was void, by 
te reaſon that the view being uncertain, and 
ce divers mingled amongſt the freeholders, who 
« ought not to have voices, nor could be diſ- 
ce tinguiſhed from the freeholders by the view, 
ce the poll was juſtly, and in due time, demand- 


cc ed, and the denying thereof, or not accom- 


ce pliſhing thereof, in ſuch cafe of doubt, where 
« neither ſide yieldeth to the other, turneth all 
« into a nullity;” and a new writ was or- 
dered. 

Eveſham, ink November 1669.—The com- 
mittee made its report ; and, the matter being de- 
bated in the Houſe, whether the denial of the 
poll did avoid the election, the queſtion was 


Put to agree with the committee, that the elec- 


tion is not void; and, on a diviſion, diſagreed to; 
and the mayor was ſent for in cuſtody for his 


miſdemeanour and miſcarriage in making the 


return for that borough, and denying the poll. 
From the caſe of Southwark, and ſome of the 
others juſt cited, it ſhould ſeem that anciently the 
returning 
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returning officer was not obliged to grant a poll as 
a matter of courſe, but only where a real doubt 
aroſe as to the perſon who had the majority of 
votes of electors then preſent, where there was a 
contrariety of opinion among thoſe electors, or 


ſome of the candidates were diſſatisfied with his 


determination on the view, and the poll was de- 
manded by a reſpectable number of voters, or one 
of the candidates. So in the caſe of Montgomery- 
ſhire, July 16, 1660, where the poll had been 
demanded, and refuſed by the ſheriff, the com- 
mittee reported their opinion, that it had not been 


te ſodemanded and refuſed, as to make the elec- 


te tion void; and the fitting member kept his 
| ſeat. But the law being now ſettled, that the 
electors who vote at an election need not be pre- 
ſent at the reading of the writ; it is neceſſarily 
ſettled alſo, that the ſheriff ſhall not refuſe a poll 
when demanded in any caſe, by any candidates or 
electors, becauſe nothing can be inferred, as to 
the majority of voters, from the few uſually at- 
tending at the beginning of an election. 

From the caſe of Cirenceſter we collect, that 
where there is a diſpute as to the right of voting, 
the returning officer may refuſe a poll demanded 
of one claſs only, and not of the voters generally; 
and that if he grants a poll of perſons who have 
no pretence to be admitted to vote, the admiſſion 


of them will not avoid the election, though it may 


| be 
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Poll demand- be a miſdemeanor in him; but in moſt caſcs 


ed 2 


Poll demand- 


ed when. 


8 Journ. 
p. 280. 


Pa. 231. 


the ſtatute of ) and 8 W. III. c. 7. ſ. 15. gave 
him a ſafe line to go by; and now he muſt poll 
that deſcription of perſons in whom the right is 
veſted by the laſt determination of the Houſe of 
Commons, or of a ſelect committee under the 
28 Geo. III. c. 52; and if any doubt ariſes upon 
the conſtruction of ſuch determination, as has 
happened in the caſes of Preſton and Pontefract, 
the ſafeſt way is to admit the voters of both de- 


ſcriptions, unleſs there has been a determination 


of -the Houſe, putting a conſtruction upon it, 


which ought then to be his guide. As the 


returning officer cannot grant a poll for one de- 
ſcription only of voters, ſo neither can he grant 
(as may be ſeen in the Chippenham caſe) a poll 
for ſome of the candidates, and deny it to another. 
He cannot grant a poll partially, he muſt grant it 
for the whole, or not at all. 

From the caſe of C ambridgeſhire, before cited, 
it appears that a ſheriff, or other returning of- 
ficer, was not bound to grant a poll, unleſs it 
was demanded in fitting time, neither before the 


writ was read; nor after the buſineſs was over.- 


Thus Southwark, 26th June 1661, a poll de- 
manded an hour and a half after judgment upon 
the view, was deemed too late, We have ſeen 


» This ſtatute made the laſt determination binding on 
returning officers ;- but this ſubjed will be more minutely 
diſcuſſed hereafter, 

that 
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that the election muſt begin between the hours 
of eight and eleven in the forenoon, and formerly 
the poll muſt have been demanded and granted 
within that time. In the debate on the caſe of 
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Poll demand- 


ed when. 


1 Journ. 


Yorkſhire, July 4th, 1625. Mr. Glanville ſaid, P: 802. 


that if the poll was demanded before eleven, 
but not granted before, then the poll was not 
granted at all, becauſe the time for the election is 
paſſed. In modern times ſuch ſtriAneſs is not 
inſiſted upon; and, as the ſheriff may declare the 
majority upon the view after the ſtatuteable hours 
are elapſed, ſo any freeholder or candidate may 
demand a poll at any time, whether within the 
preſcribed hours or not, before the ſheriff has 
declared that majority, or within a reaſonable 
time after. 


If, after the ſheriff has declared the numbers 
upon the view, and granted a poll, no free- 
holders ſhould tender their votes within a com- 
petent time, he would be juſtified in making a 
return according to the view. Thus Weſtminſter, 
26 June 1661, the high-bailiff had declared the 
numbers, but a poll being demanded, was grant- 
ed ; five clerks were appointed to take the poll; 
but after the high-bailiff had ſtaid above half an 
hour, and nobody came to vote, he returned 
thoſe candidates who had had the majority on 


the view;- and they were refolved to be duly 


elected. | 
R 3 The 


Poll deſerted. 


8 Journ, 
p-. 280. 
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The ſtatute of Merton allowed any freeholder 
to abſent himſelf from the county court, pro- 
vided he appointed an attorney to attend, and do 
ſuit for him there. Theſe attornies were in- 
veſted with the power of electing the knights of 
the ſhire, in the name of their principals; but the 
ſtatute 8 Hen. VI. put an end to this practice, 
and, by requiring each freeholder to anſwer the 
ſheriff upon oath, how much he might expend 
by the year, confined the election to ſuch voters 
only as were perſonally preſent. The electors 
for cities and boroughs were always obliged to 
give their votes in perſon. Therefore White- 
locke tells us, that © thoſe who have votes at the 
cc elections of members of parliament, cannot 
ce depute the right and privilege to another, but 
ce muſt be preſent at the election, and give their 
« ſuffrage themſelves,” In the caſe of Taviſ- 
tock, 8th December 1691, a voter was objected 
to becauſe he voted by proxy. 

By the writ it is required, that the election of 
knights of the ſhire ſhall be made © freely and 
<« indifferently, by thoſe who at ſuch proclama- 
ce tion ſhall be prelent;” and the 7 Hen. IV.- 
c. 15, enacts, that“ all that be there preſent ſhall 
« attend to the election, &c, So that in the 
carly period of our parliamentary hiſtory, there 
15 no doubt that thoſe only were permitted to 
vote, who were preſent when the ſheriff declared 


by 
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by proclamation, and reading the writ, his inten- Electors pre- 


tion to proceed to the election. ſent at the 


i) pPlroclama- 
The firſt caſe that occurs in the Journals, is tion. 


that of Arundel, 24 March 1623-4.— Mr. Mil 
was declared duly elected, although, to obtain a * Journ- 
majority on the poll, he had polled four voters (luv. 51. 
who had not been preſent at the making of the 
proclamation, but came in afterwards, and, as 

may be collected from the looſe entry in the 

Journal, before eleven o'clock, and gave voices for 

him. Upon the poll, as eſtabliſhed by the com- 

mittee and the Houſe, the numbers were 29 to 

27, for theſe votes came in time enough wwhil/t the 

election was ſtill in hand and unfiniſhed. 

- Glouceſterſhire, gth April, 1624.—It was held Glanv. p. 99. 
that the going away of ſome frecholders, of their 1 Journ. 
own accord, after a poll demanded, and before? 757 
they had polled, did not make the election void; 

and that ſuch as came after the poll began, and 

after eleven o'clock, did come time enough to 

give their voices. 

Dortſetſhire, 11 February, 1625.— The ſheriff 1 Journ, 
had refuſed the votes of ſome electors, who would P: 818. 
not ſwear that they were preſent at the reading of 
the writ, for which purpoſe an oath was framed. 

The under-ſheriff and county. clerk being in 
town, were ordered to attend the commirtee, and 
the ſending for the high-ſheriff, being ſeventy- 
two years old, reſpited till. they were heard. In 
5 R 4 this 
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this caſe it does not appear upon which ground the 
committee proceeded, whether upon the ſheriff's 
refuſal] to poll voters who were not preſent at the 
reading of the writ, which, after the caſe of Arun- 
del, he was not juſtified in doing, or his impoſing 
an illegal oath upon them. 

Yorkſhire, 4th July, 1625.—One point of 
the ſheriff's defence, to a charge of not finiſhing 
a poll, was that he began the poll at the poſtern- 
gate, and, hearing the fore-gate was broke open, 
and many freeholders gone, he brake it off. — 
5th July, it was ſaid, for the fitting member, 
« when new men were let in, the ſheriff could 
ce not give them oath, for he would have incurred 


© a premunire if he had, having no power to ad- 


Ibid. p. 806. 


“ miniſter ſuch an oath, and ſo impoſſible.” —A 


member ſaid, that the ſhutting of the gates were 


fit to exclude other freeholders, who might come 
in and give their voices now, when the time for 


the election is paſſed, Bur jt was anſwered, that 


they might come in to vote at any time during 


the poll; and the election was determined to be 


void. In the debate, Mr. Glanville ſaid, that it 
had been adjudged in the caſe of Arundel, that - 
ſo many as came during the poll, had right of 
voices, and ſo in the caſe of Glouceſter. 
Monmouthſhire, 7 July 1625.—Mr. Chome- 
ley moved in the Houle, for his father, for ſome 


direction, 1. Whether lawful for the ſheriff to 


miniſter 
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required by 8 Hen. VI. c. 7.) to thoſe which 
ſhall come in as electors after eleven o'clock. 
2. Whether the ſheriff = make deputies to 
take the oath. 


cc 
cc 
cc 
cc 
cc 
cc 
cc 


&« 


cc 


Whitelocke expreſsly ſays; that * none other 


can legally give their votes at ſuch a choice, 
but thoſe only who are preſent at the procla- 
mation made; ſo that ſome do hold, if a 
parcel of freeholders be brought i into the place 
of election, after the proclamation made, and 
who were not preſent at it, that his exception 


to their votes being taken at the polling, thoſe 


freeholders who came thus in after the procla- 
mation, ought to be ſet aſide, not being perſons 
capable by the writ to make the election. And, 


by the ſame reaſon, that they may be admitted 


coming in half a day after the proclamation 
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made, they may as well be admitted to have 


their votes coming in to the election ten days 


after the proclamation made, for ſo long in 
ſome counties the polling may be continued; 
the which would be full of inconvenience, both 


to competitors and to all the freeholders con- 


cerned in that election. But theſe periods are 
more proper for the determination of a com- 
mittee of privileges of the Houſe of Com- 


mons, than for any ſingle pen.“ But, in a 


queſtion 


ſubſequent part of his work, he tells us, that a 2 Whitel, 


P. 25 
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EleQors pre · queſtion had ariſen upon this point, where, © upon 


ſent at — 


proclama- 
tion. 
. 


Dalton, 
p. 331. 


* taking the poll, which held ſome days, one of 
te the competitors ſent for more freeholders into 
te the country, who came in a day or two after 
te the polling was begun, and before it was 
te ended, but were not preſent at the beginning 
« of the election, nor at the proclamation.— 
« Whether theſe freeholders ſhould be admitted 
& to have their votes in the election, was de- 
© bated; and I know not,” adds he, © yet, whe- 
« ther it hath been determined ; the words of 
ec the writ (which are alſo the expreſs words of 
ce the ſtatute) ſeeming to be againſt it, that they 
c ſhall not have votes in the election, nor can 
cc ſet their hands, as electors, to the indentures. 
ce But practice ſeems to favour the other opinion, 
* that, if freeholders appear at any time of the 
« election, before the ſheriff hath determined it, 
“ that they ſhall have votes, and conſequently 
« may ſeal rhe indentures. But all cafes and 
ce queſtions of this nature are taken (and perhaps 
ce too frequently) to be both within the affection 
* and judgment of the committee of parliament, 
© named of privileges.“ | 
Dalton complains, that © divers are ſent for 
« of new to give their voices therein, who were 
« neither preſent at the reading of the ſaid writ, 
« nor during the hours appointed; yea, perhaps, 
tt come not in till the next day.“ 


Hence 
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Hence it appears, that, even when Whitelocke Elegors pre- 
wrote, the practice was, that voters coming at ſent lor 
any time, before the poll was cloſed, were entitled tion. 
to vote; but, as it was directly contrary to the 
words of an act of parliament, he doubted the 
legality of it. The caſes before cited ſhew that 
that practice was founded upon repeated deciſions 

of the Houſe of Commons. It has been con- 
tinued ever ſince, down to the preſent time; and 
the convenience attending it, in the modern ſtate 
of property, probably never would, permit it to 
be diſturbed, if it had not now, as we ſhall ſee 
preſently it has, the ſanction of the legiſlature.— 
The electors, in many counties, are ſo numerous, 
that no room or building could contain them ; if 
they were all to be collected at the reading of the 
writ, there could be no regularity or order, and 
an election conteſt muſt be ſuch a ſcene of con- 
fuſion and uproar as totally to prevent a poſſibi- 
lity of numbering the electors; nor indeed, in 
the larger counties, could all the electors give 
their ſuffrages in the ſpace of one day, more 
eſpecially with the modern refinements in the art 
of electioneering, and the power which every 
candidate has to protract the poll. 

There is nothing in the ſtatutes of the 7 & 8 
W. III. c. 25. or 18 Geo. II. c. 18. (which regu- 
late the poll at county elections) to authorize the 
ſheriff to receive the votes of perſons who were 


not 
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Electors pre. not preſent at the reading of the writ. In-this 


ſent at the 
proclama- 
tion. 


29 Journ. 
*. 


particular, he was left to govern himſelf by the 
general uſage, as ſettled about the time when 
Whitelocke wrote. In the caſe of Durham, 4th 
May 1762, the right was admitted to be in the 
majority of the mayor, aldermen, and freemen, 


which /ball be preſent at ſuch election, where, 3s 


the poll laſted ſeveral days, and none of the votes 
were diſputed on account of the voters not being 
preſent when the writ was read, theſe words muſt 
have been conſtrued to include all who came to 


vote at any time before the poll was cloſed. — 


Candidate 
when nomi- 
nated. 


1 Dou dlas, 


p. 249. 


The 25 Geo. III. c. 84. ſ. 1. enacting, that the 
poll ſnall be kept open from day to day, for 
fifteen days, unleſs all the voters ſhall have polled 
before, implies, not only that the poll may laſt 
ſeveral days, but that perſons may poll who were 
not preſent when the election begun. 


The queſtion, whether a perſon, nominated as 
a candidate, after a poll had been demanded and 
granted for others, and the hours of election were 
expired, could be elected, was the ſudbject of 
much diſcuſſion in the caſe of Briſtol, ſo lately 
as the year 1775. The poll began upon a 
Friday, when Mr. Brickdale, Lord Clare, and 


Mr. Cruger, were the only candidates. On the 


Saturday, the ſecond day of the poll, Mr. Burke 
was nominated as a candidate alſo; and, at the 
concluſion 


Ch. 7. at County Elections. 


— 


253 


concluſion of the poll, he and Mr. Cruger had a Candidate 


majority of votes, and were returned. It was 
determined by the committee, that Mr. Burke 
was eligible, and duly returned. 


when nomi- 


nated. 
3 — 


Montgomery, 17th January 1705-6.— It was 15 Journ. 
not known before the election, that Mr. Maſon F. 7 


intended to be a candidate, nor did he appear in 
the wwn until the election was actually, begun, 
when a Mr. Powell demanded a poll for him, 
and Mr. Maſon appeared himſelf as a candidate. 


At the concluſion of the poll there were forty- 


one votes for Mr. Maſon, and thirty for Mr. 
Vaughan. The Houſe reſolved, that Mr. Ma- 
ſon was duly elected. 
Beeralſton, 28th April 1640. Strood, Harris, 
and Meredith, were all returned. Upon the day 
of election, viz. the 16th of March, Strood, 
Slainy, and Wiſe, were competitors; and it 
ſhould ſeem, that it was agreed among the voters 
preſent, twenty-lix in number, that if either Mr. 
Slainy or Mr. Wiſe ſhould be returned knight 
of the ſhire for either the county of Devon or 
Cornwall, Mr. Strood ſhould be a burgeſs for 
Beeralſton in his room; and the election was ad- 
journed to the 27th of March following, to be 
compleated. In the mean time Wiſe was made 
knight of one of the above counties, and what 


became of Slainy does not appear; perhaps he 
alſo had been elected a knight of the ſhire; for, 


On 


2 Journ. 
Pp. 14. 
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on the 27th of March, the candidates were Mr. 
Strood, Sir Ananias Meredith, and Mr. Harris, 
Mr. Harris had then 17 voices, Sir Ananias 
Meredith 12, and Mr. Strood but fix. The 
committee of privileges reported, that the elec- 
tion of Mr. Strood was compleated on the firſt 
day, and without condition, Mr. Wiſe and Mr. 
Slainy had declared, both before and after the 
election, that if either of them were knights of the 
ſhire, Mr. Strood ſhould have the firft place as a 
burgeſs. It was objected, that his indentures had 
been laſt returned; “ but priority in the return 
* of indentures worketh no diſadvantage to him 
ce that comes laſt*;” ſo it was voted, the firſt 
election (of Mr. Strood) was good, and without 
any condition, and Mr, Harris ſworn, without 
any exception. It was ordered, that Mr. Strood 
ſhould be admitted to come into the Houle ; and 


« declared that no conditional election ought to 
«© be allowed,” 


By the common law, the power of adjourning 
the county court, when convened for the purpoſe 
of electing knights of the ſhire, or any other of- 


ficers, to any other place within the county, was 


veſted in the ſheriff. 


* Theſe are the words of the Journal; whether there was 
any reſolution of the Houſe or Committee, or it was taken 
by the clerk as part of the debate, or as the admiſſion of all 
parties, does not appear. | 
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On a motion for an attachment againft F. Sheriff may 
and others, for a riot, &c. at a meeting of the ourn. 
county of Eſſex, for the election of a coroner, the, Vincr's 
diſpute aroſe on the ſheriff offering to adjourn it Ab. pa. 7. 
from C. to D. The gentlemen apprehended, fas : 

. . . exv. Fitz — 
as they were judges of the court, 1. e. ſuitors, T,;.G.B.R. 
they might adjourn only, and that the ſheriff 
could not.—Ch. J. and two judges held, that 
the power of adjourning on the occaſion, on the 
election of verderors, knights of the ſhire, &c. 
was in the ſheriff; it was his court, and fo called 
in acts of parliament, &c.; but Eyre, J. doubted, 
but admitted that the ſheriff had power to ap- 
point the meeting; yet, when the court was 
aſſembled (it being no more than an aſſembly of 
people to exerciſe juriſdiction) they made a neceſ- 
ſary part, and the ſheriff alone could not adjourn. 

But Eyre, J. afterwards mutavit opinionem. 

Cardigan Co. 28th November, 1690. (fo be- 10 Journ. 
fore, 7 & 8 W. III.) By an act of parliament of P. 486. 

1 Mariæ, it is enacted, that the county court ſhall | 
be held alternis vicibus at Cardigan and Aberyſt- 
wyth. It was the turn to be held at Aberyit- 
wyth; but the ſheriff, ſome time before the 
election, declared he would, for the eaſe of the 
county, adjourn to Cardigan, and publiſhed his 
intention by proclamation in the ſeveral market 
towns. The writ was returnable on the zoth of 
March; and at twelve o'clock, notwithſtanding 
ö * the 
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Sheriff may the poll at Aberyſtwyth was not finiſhed, the 
adjourn. ſheriff adjourned to Cardigan, at two o'clock of 
the next day, being adviſed, that that being the 
day of the return of the writ, he could not ad- 
Journ to Cardigan after that hour. On the 
next day, the ſheriff proceeded on the poll, 
and returned Sir Carbury Price, who had the. 
majority. The committee reſolved, chat this 
adjournment from Aberyſtwyth to Cardigan was 
a legal and good adjournment, and that Sir Car- 
bury Price was duly elected. There ſeems to 
have been a good deal of party heat in this de- 
ciſion ; for the Houſe. agreed to the firſt reſolu- 
tion by a majority of three, and to the ſecond 
by a majority of one only. 

In the foregoing caſe, the ſheriff adjourned 
the county court to another place, not only 
without the conſent of the freeholders preſent, 
but directly againſt their inclinations. The 7 & 8 
W. III. c. 25. f. 5. probably with a view to 

this caſe, which had happened only a few years 
| before, puts a check upon this- power of the 
ſheriff, by providing, that during the poll the 
ſheriff ſhall not adjourn the county court “ to 
© any other town or place within the ſaid county, 
"i ce without the conſent of the candidates. Here 
then we have a legiſlative expoſition of the law, 
confirming the determination of the Court of 
King's Bench, and the caſe of the county of Car- 

digan, 
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digan, juſt cited; and the ſheriff may, with the $heri# may 
conſent of the candidates, adjourn the poll to ahorn. 
any other place in the county, though all the 
freeholders preſent ſhould object, provided he 
conforms to the proviſions of the 25 Geo, III. 
c. 84. | 
In one inſtance the ſheriff is compellable to 
make an adjournment to another place, at the 
requiſition of one or more of the candidates; for 
by the 25 Geo. III. c. 84. ſ. 16. the ſheriff of 
the county of Southampton 1s required, after the 
poll is cloſed at Wincheſter (which ſhall always 
be cloſed within the ſpace of fifreen days at the 
moſt, as required by that a&) to adjourn the 
poll to Newport, in the Ifle of Wight, in caſe it 
ſhall be required by one or more of the candidates ; 
and every ſuch adjourned poll ſhall commence 
within four days from the cloſe of the poll at 
Wincheſter, and ſhall not continue longer than 
three days at the moſt. A proviſion of the ſame 
nature, but not ſo fully expreſſed, had been in- 
ſerted in the 7 & 8 W. III. c. 25. 
The power of the ſheriff to adjourn the elec- 
tion, from time to time, without conſent of the 
freeholders, Whitelocke tells us, was formerly 1 Whitel. 
diſputed ; yet he adds, © the ſame is frequent, P. 35+ 
« and not queſtioned at this day.” The fore- 
going caſes, which prove that he had the power 
of adjourning to another place, ſufficiently prove 
| 8 the 
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| Sheriff may the law to have been with the practice as to his 
adjourn. rower of adjourning to another time. 

If the ſheriff may adjourn to. another time with- 
out conſulting the voters, he may certainly do fo 
without aſking the conſent of the candidates. 
But his improper conduct in this particular may $ 
be the ſubject of complaint to the Houſe of Com- 1 
mons, as a proof of partiality, or on account of [ 

12 Journ, the inconveniencies ariſing from it. Cambridge- 

p. 16. 84. hire, 4th February, 1697; it was charged in 

the petition, and proved, that the poll had been 

adjourned, without the conſent of one of the 

I candidates, from five till eight next morning, 

| | and when many freeholders were preſent to vote, 

ll 17 Journ, and yet the election was held good. —City of 

| P- 488. London, 5th March, 1713; in the petition, one 
| | | of the miſchiefs complained of was, that the 
| 
| 


1 ſheriff, in favour of the fitting members, had 
ll adjourned, and unduly kept open the poll, with- 
out conſent of the petitioners, by which tumults 
aroſe, &c. 


Members It was anciently no uncommon thing for the 
2 at dif- ſheriff, or other returning officer, where one of 
| erent mes, the members was choſen unanimouſly on the day 
| | of election, but the clectors were divided about 
i the choice of the ſecond member, to adjourn the 
| election of ſuch ſecond member, by the agreement 
of the electors then preſent, to a future day, One 
$ _ caſe 
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| caſe of this ſort has been cited already (Beer- 
alſton) where ſome days intervened between the 
election of the firſt and ſecond burgeſs. 


Members 
choſen at 


Chippenham, gth April, 1624.—The eleftion ——— 


was duly held, and a member choſen, in the firſt E 
place, by the voters then preſent, and fo pro- 


83 


nounced without contradiction of any; but the 1 14 
electors preſent were equally divided as to the P. 759. 


choice of a burgeſs, in the ſecond place, and by 
agreement adjourned the election for the ſecond 
burgeſsſhip till two days afterwards, at the ſame 
place; when, upon a diſpute about the right of 
election, a double return was made. It was de- 
termined, that the firſt burgeſs was duly elected; 
and that Sir Francis Popham, in whoſe favour the 
right of election had been determined, was duly 
elected in the ſecond place, at the ſecond meet- 
ing; for the adjournment, by all that efſefually 
attended the firſt day, and could not then agree, 
was a good adjournment; and at ſuch ſecond 
meeting he had a majority of thoſe who had a 
right to vote. 

There appears, from this and other early caſes, 
to have been formerly ſome diſtinction between 
the knight or burgeſs who was fir/t elected, and 
him that was choſen in the ſecond place. Some 
ſort of pre-eminence, of which all trace is now 
loſt, was annexed to the character of fr knight 
or burgeſs; and for this reaſon the members 
S 2 . were 
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Members were frequently, ſo late as the beginning of the 


choſen at 
different 
times. 
— nmmmenad 
x Journ. 
p. 819. 820. 


17th century, elected ſeparately, though gene- 
rally returned by the ſame indenture“. In the 
caſe of St. Edmond's Bury, 15th February, 1625, 
one of the members was choſen on the 6th of 
January, the other on the 11th; and a queſtion 


ariſing afterwards, as to the commencement of 


1 Dougl. 
p. 287. 


1 Luders, 
P- 293» 


the time of privilege of the ſecond member, a 
member in the debate declared himſelf againſt 
theſe ſtraggling elections. 

Mr. Douglas, in his notes upon the Briſtol 
caſe, ſpeaking of theſe elections, ſays, © I do not 
© know of any thing to hinder the election of the 
te two members being made, the one after the 
© Other, at this day.” And he thinks that the 
fair conſtruction of the freeholders oath is, that 
the voter has not polled before for the election of 
a member to fill the ſame place; and, to corro- 
borate this, he cites the oath to be taken by the 
voters of Norwich, in which are theſe words; 


and that you have not been before polled at 


ce this election, or” (in caſe of an election for 


®* The day or days of election are not always truly ſtated - 
in the ancient indentures of return. They ſometimes ſtate 


the election to have taken place on a particular day, when 


perhaps it was made on two days, and both different from 
that menrioned in the return, as was the fact in the caſe of 
wt above cited, | 


two 
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two citizens) © but for one perſon.” —This opi- 
nion of Mr. Douglas is perfectly conſiſtent with 
the view I have been giving of this ſubject; for, 
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choſen at 
different 


times. 


if theſe ftraggling elections never took place but 


upon an adjournment of the election for ſome 


good reaſon, as, if there was an equality of voices Vide poſt: 


for all the candidates, or if the election of one 
member was unanimouſly made, but an equality 
of vates was ſuppoſed to exiſt between the candi- 
dates for the ſecond member's place, there is no 
reaſon why, at the adjourned election, any of the 
voters ſhould be deprived of their privilege of 
voting de novo. They have been called upon to 
exerciſe that privilege, either only in part, or not 
at all. The ſtatutes by which the poll at county 
elections is regulated, do not ſeem to have made 
any alteration in the ancient ſyſtem, or to throw 


any impediment in the way of the ſheriff, if, with 


the conſent of the freeholders, he ſhould proceed 
to the election of the knights of the ſhire ſeparate- 
ly, where the electors are unanimous in their choice 
of one of them, or even to take the poll for each 


of the candidates ſeparately, where they are not ſo. 


In the latter caſe, indeed, he might find it difficult 
to compleat the polls for all the candidates within 
the time limited by the late ſtatute; and, as he 
could hardly, without ſome corrupt motive, wiſh 
to protract the election, and lengthen his own at- 

1 ut tendance, 
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tendance, he would have to dread the diſpleaſure 
of the Houſe of Commons. In the former caſe, 
of the electors being unanimous in their choice of 
the firſt knight, one very great convenience would 
follow from proceeding ſeparately to the election 


of the other; for it is a circumſtance of great 


Poll in gene- 
ral. 


hardſhip, that he, whom all are unanimous in 
electing, ſhould be obliged to go through the 
fatigue and ruinous expence of a conteſt, be- 
cauſe it is diſputed only who 1s to be his col- 
league. 


Let us now ſuppoſe, that, in the more ordinary 
mode of proceeding, the candidates have been 
declared, the booths erected, and all the neceſ- 
fary requiſites complied with, before the day of 
election. Let us further ſuppoſe, that the day 
and hour of election is arrived, and that a poll 
has been demanded and granted; and then let 
us examine in what manner the ſheriff is to 
proceed. 

The time of commencing the poll, and the 
koun and days on which it is to be taken, are 


minutely fixed by the 25 Geo. III. c. 84. and 


the ſheriff's power to adjourn or protract the 
election is much abridged ; but the mode of con- 
ducting the poll muſt be afterwards regulated by 
the 7 & 8 W. III. c. 25. and the 18 Geo. II. 
c. 18. 

4 | The 
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The 25 Geo. III. c. 84. ſ. 1. provides, that Poll in ge- 
ce every poll which ſhall be demanded at any SO 
ce election for a member or members to ſerve in 
e parhament for any county, city, borough, or 
« other place within England, Wales, or for the 
« town of Berwick upon Tweed, ſhall com- 

c mence on the day upon which the ſame ſhall 
ce be demanded, or upon the next day at fartheſt 
« (unleſs it ſhould happen to be a Sunday, 
ce and then on the day after) and ſhall be duly 
and regularly proceeded in from day to day 
(Sundays excepted) until the ſame be finiſhed ; 
cc but ſo as that no poll for the election of any 
© member or members to ſerve in parliament 
e ſhall continue more than fifteen days at moſt 
(Sundays excepted); and if ſuch poll ſhall 
continue until the 15th day, then the ſame 
<« ſhall be finally cloſed at or before the hour 
ce of three in the afternoon of the ſame day.” 
And ſection 3. of the ſame act, © in order that 
te electors may have full time and opportunity 
© to poll,” enacts, that * all and every return- 
ce ing officer and officers, unleſs prevented by 
* any unavoidable accident, ſhall, during the 
© continuance of the poll, on every day ſubſe- 
e quent to the commencement of the ſame, 
te cauſe the ſaid poll to be kept open for ſeven 
* hours at the leaſt in each day, between the hours 
« of eight in the morning and eight at night.“ 


S &. At 
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p. 394 
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At common law the ſheriff, or other returning 


officer, was not bound to take the poll in writing; 


but it is natural to ſuppoſe, that, for the con- 
venience of all parties, and for his own juſtifica- 
tion, in caſe his conduct ſhould be afterwards 
called in queſtion, he would generally take it 
in that way, Thus Whitelocke tells us, that 
the mode of carrying on a poll was by © an exa- 
© mination of every elector's capacity, and ſet- 


cc ting down their names; and then the greateſt 


number of them carried the election. The exa- 
mination here ſpoken of, was the examination of 
the freeholders on oath, how much they might 
expend by the year, by virtue of the 8 Hen. VE. 
for at that time the only qualification required 
was, that a voter ſhould have a freehold eſtate of 
the clear yearly value of 40 s. and the impoſi- 
tion of this oath was the medium of proof. given 


by that ſtatute, 


10 Journ, 
p- 123. 


8 Journ. 


P · 106. 


Ib. p. 308. 
10 Journ. 


p. 72. 


In the caſe of Abingdon, 7th May, 1689, he 
poll was taken in writing, and fo it ſhould ſeem 
it had been in the fix preceding elections. So it 
was at the election at Coventry, 31 July 1660. 
So Hereford, 23 July 1661. Cricklade, 1 April 
1689, and in other inſtances. | 

The 7 and 8 W. III. c. 25. beſides altering 
the qualification of voters in ſome reſpects, and 
impoling a ſtricter. oath, as we have ſhewn al- 
ready, preſcribed the mode of taking the 

poll, 
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poll. By ſection 3. of that act, it is provided, 
that in caſe the “ election be not determined 
* upon the view, with the conſent of the free- 
* holders then preſent, but that a poll ſhall be 
cc required for determination thereof, * zhen the 
ce ſaid ſperiff, or in his abſence his under-ſherif, 
ce with ſuch others as ſhall be deputed by him, ſhall 
« forthwith there proceed to take the ſame poll in 
« ſome open or public place or places, by the ſame 
cc ſheriff, or his under-ſheriff, as aforeſaid, in bis 
* abſence, or others appointed for the taking there- 
« of as aforeſaid ; and, for the more due and or- 
te derly proceeding in the ſaid poll, the ſaid 
e ſheriff, or in his abſence his under-ſheriff, 
e or ſuch as he ſhall depute, ſhall appoint ſuch 
cc number of clerks as to him ſhall ſeem meet 
* and convenient for taking thereof, which 
* clerks ſhall all take the ſaid poll in the pre- 
* ſence of the ſaid ſheriff, or his under-ſheriff, 
te or ſuch as he ſhall depute. And before they 
** begin to take the ſaid poll, every clerk fo 
* appointed ſhall, by the ſaid ſheriff, or his un- 
te der-ſheriff as aforeſaid, be ſworn truly and in- 
« differently to take the ſame poll, and to ſet 
* down the names of each freeholder, and the 


te place of his freehold, and for whom he ſhall 


+8 That part of the above clauſe which is printed in 
italics, has been altered or repealed in certain caſes by the 
18 Geo. II. c. 18. and the 25 Geo. III. c. 84. 


66 poll, 
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Poll clerks. © poll, and to poll no freeholder who is not 
L——  *< ſworn, if fo required by the candidates, or any 


Pa. 11. 


« of them (which oath of the ſaid clerks, the 
&« ſaid ſheriff, or under-ſheriff, or ſuch as he 
* ſhall depute, are impowered to adminiſter).“ 
This ſtatute is enforced by the 18 Geo. Il. 
c. 18. ſ. 7. which, after directing booths or poll- 
ing places to be erected as has been before men- 
tioned, enacts that the ſaid ſheriff, under-ſhe- 
riff, or ſuch perſon as he ſhall depute, ſhall ap- 


point a proper clerk or clerks, at each of the ſaid 


booths or polling places, to take the poll (which 
faid clerk or clerks, ſhall be ar the expence of 
the candidates, and be paid, not exceeding one 
guinea per day each clerk), This latter ſtatute 
does not require the poll clerks to take any oath, 
that was provided for by the 7 and 8 W. HI. 
and all the ſtatute 18 Geo. II. does, is to direct 
by whom the proper clerks, i. e. thoſe appointed 
under the ſtatute of William, ſhall be paid, and 
in what manner they ſhall be ſtationed to take 
the poll. The ſtatute of George the Second has 
ever been conſidered as explanatory of the former 
one, and the poll clerks have always been regu- 
larly ſworn, though appointed at the booths, as 
required by the latter ſtature. And the words of 
the 25 Geo. III. c. 84. authorize this conſtruction, 
for it recites, that Whereas it is expedient that 

« all 
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« all perſons employed as poll clerks at elections, poll clerks. 
« ſhould take an oath for the faithful diſcharge ———— 
ce of their office, but the ſame is not at preſent 
cc required or authorized by law, except in coun- 
cc ties, and other places for which there are ex- 
ce preſs proviſions made by the ſtatute,” 
No form of oath is given in the 7 and 8 
W. III. c. 25. but the poll-clerks may be ſworn 
as follows : © I do ſwear, that I will, at this pre- 
c ſent election of a member (or members) to 
« ſerve in parliament for the county of 
ce truly and indifferently take the poll, and ſet 
«© down the name of each freeholder, and the place 
ce of his freehold, and for whom he ſhall poll, and 
„ to poll no freeholder who is not ſworn, or put 
ce to his affirmation, if ſo legally required.“ 


* 


By 7 and 8 W. III. c. 25. ſ. 3. the ſheriff, Inſpectors. 
or in his abſence his under- ſheriff, ſhall appoint 
fuch one perſon as ſhall be nominated by each 
candidate, to be inſpectors of every clerk ap- 
pointed for taking the poll. And by the 18 Geo. Check Book. 
II. c. 18. ſ. 9. the ſheriff, under-ſheriff, or ſuch 
as he ſhall depute, ſhall, at every ſuch election, 
allow a check book for every poll-book, for each 
candidate, to be kept by their reſpective inſpec- 
tors at every place where the poll is taken. 


The 
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The poll-clerks, by the third ſection of the 
7 and 8 W. III. c. 25. muſt all take the poll in 
the preſence of the ſheriff, under-ſheriff, or ſuch 
as he ſhall depute; and their duty, according to 
the terms of the oath, which, as has been already 
mentioned, they are to take before the election 
begins, 1s freely and indifferently to take the poll, 
and to ſet down the name of each freeholder, and 
the place of his freehold, and for whom he ſhall 
poll, and to poll no freeholder who is not ſworn, 
if ſo required by the candidates, or any of them. 
By the 10 Ann. c. 23. 1. 5. the better to detect 
and puniſh offenders againſt that act, they are re- 
quired to enter not only the place of the elector's 
freehold, but alſo the place of his abode, as he 
ſhall declare the ſame at the time of the giving 
his vote; and alſo to make or enter jurat againſt 
the name of every ſuch voter who ſhall be ten- 
dered, and take the freeholders oath, as impoſed 
and altered by that act; or, by ſection 8. if a 
perſon being a quaker comes to vote, the ſheriff 
by himſelf, or his proper officer (i. e. his under- 
ſheriff or deputy) is authorized and required ta 
accept his affirmation, inſtead of the freeholders 
oath, and to make or enter © affirmat” againſt 
kis name. In the room of this oath or affirma- 
tion, another was ſubſtituted by the 18 Geo. II. 
C. 18, as will be ſeen preſently. 


* 
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If none of the candidates require any booths 
or places for taking the poll to be erected, three 
days at leaſt before the commencement of the 
poll, as directed by the 18 Geo. II. c. 18. or if 
no candidates are declared previous to the elec- 
tion, but a conteſt comes upon the ſheriff by ſur- 
prize, when the freeholders are met to make 
their choice, the ſheriff is not impowered to 
erect any booths or polling places at the expence 
of the candidates, but muſt take the poll in ſome 
open or public place, and purſue the regulations 
of the 7 and 8 Will. III. c. 25. exactly as if the 
18 Geo. II. had never paſſed, except that by 
the gth ſection he muſt allow a check book for 
every poll book, as where booths have been re- 
gularly erected. | 


The ſheriff is bound only to receive ſuch votes 
as are tendered, and therefore the going away 
of ſome of the electors before they had polled, 
as in the caſe of Cirenceſter before cited, under 
a miſtaken notion that they had no votes, not 
through any fraud or practice of the ſheriff, 
or of the candidate who was returned, or any 
other on his behalf, but merely through their 
own ignorance or miſtaking of the law who 
ſhould be electors, neither impeaches the elec- 
tion, nor ſubjects the ſheriff to cenſure, 
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In the courſe of the poll, it is enacted by the 


poll i — 2 18 Geo. II. c. 18. ſ. 8. that © no ſheriff}, under- 


— nwrmemnened} 


« ſheriff, or clerk appointed to take the poll at 
6 any of the booths or polling places, ſhall ad- 
« mit any perſon to vote for any lands, tene- 
© ments, or other freehold eſtate, ſworn by the 
ce ſaid oath” (i. e. the freeholders oath) © to be 


lying and being at ſome pariſh, town, or place, 


ce pariſhes, towns, or places, which pariſh, town, 
<« or place, or pariſhes, towns, or places, or any 
of them, or any part of them, is not or are 
cc not mentioned in the liſt made out for ſuch 
cc booth as aforeſaid, unleſs ſuch lands, tene- 
ce ments, or eſtate, lie or be in ſome town, li- 
ce berty, or place not mentioned in any of the 
ce liſts ſo made out for all the ſaid booths or 
« polling places.” This prohibition extends 
only to ſuch voters as, being called upon to take 
the freeholders oath, deſcribe their freeholds to be 
ſituated in a different town or place from thoſe 
contained in the liſt made out for the booths 
in which they tender their votes. Bur, as the 
freeholders oath is not taken as a matter of 
courſe by every elector, but only by ſuch as are 
required by a candidate, or perſon having a right 
to vote, the votes of ſuch freeholders as are not 
ſworn may be taken indiſcriminately in any 
booth, though the eſtate which qualifies him, 

lies 


- Oh. 4; at County Elections. 


271 


lies within the diſtricts mentioned in the liſt of Voters muſt | 


- another booth, 

Every freeholder, when he goes to give his 
vote, ſhould be careful to go to the proper 
booth for the hundred, &c. in which his freehold 
lies (though, if his vote is, through the miſtake 
of the poll clerk, taken in a wrong booth, it will 
not be loſt). | | 

The Reverend Decimus Reynolds, poſſeſſing 
a freehold in the hundred of Flitt, went to the 
booth belonging to that hundred, and there was 
ſworn, and declared his vote for Lord Ongley, 
for a freehold lying in the hundred of Willey. 
He was told to go to the Willey booth, and 
no entry was made in any of the books. He 
did not go to the Willey booth, thinking his 
vote had been taken in that for the hundred 
of Flitt, Under theſe circumſtances the com- 


. mittee did not think fit to add his vote to the 


poll. 5 | 
The Reverend Robert Willan held the vicar- 
ages of Cardington and Keylſoe, ſituate in different 
hundreds; he was aſſeſſed in the proper hundred 
for that of Keyſoe, but went into the booth 
deſtined for the hundred in which Cardington lay, 
and being very ill, another gentleman ſaid for him, 
thathe came to vote for the livings of Cardington 
and Keyſce ; but the clerk entered Cardington 
only, becauſe Keyſoe was not in his hundred. 

In 


poll in proper 
booth, 


— 


2 Luders, 
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2 Luders, 
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In the evening the voter deſired the entry to be 
altered, by inſerting both vicarages, but the 
ſheriff refuſed ; and the vote was deemed bad. 

But the Bedfordſhire committee held a vote 
bad which had been given for lands lying in the 
pariſh of Shillington, in the hundred of Flitt, in 
the booth aſſigned for the hundreds of Clifton 
and Wixamtree, The voter declared, when he 
gave his vote, that his freehold lay at Shilling- 
ton, but the poll clerk and check clerks had 
entered it as lying in Clifton. It was argued as 
if, ſuppoſing the miſtake to be rectified, the vote 
was loſt from having been given in a wrong 
booth. 

William Leigh polled for a tenement in Sandy 
pariſh, in the booth for the hundred of Biggleſ- 
wade. It was aſſeſſed in the hamlet of Beeſton, 
part of which only is in Sandy. The pariſh of 
Sandy is in the hundred of Biggleſwade, but 


Beeſton is locally in that of Wixamtree, though 


as to church arid poor rates it is a hamlet of 
Sandy. It was objected, that he had no freehold; 
as be deſcribed it, duly aſſeſſed, becauſe he had 
voted in the Biggleſwade booth ; it was anſwer- 
ed, that it did not ſignify in what pariſh or ham- 
let the freehold was aſſeſſed, provided it was 
aſſeſſed in any ; and the vote was deemed 

When 
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When the voter has made his way into the Votes to 

proper booth, he muſt tender his vote to the poll gn ten 

clerk; for in the Glouceſterſhire committee ik.Xlꝙỹ⸗„6 

was held (8 to 7) that © a voter declaring in the Glouceſter, 

ce booth his intention to vote for a particular 98 

« candidate, but not to the poll clerk,” was not a 

proper tender of his vote. And they alſo re- Ib. p. 149. 

ſolved (12 to 1) that where it was ſworn only 

that a voter, who had been rejected, had tendered Willoughby 

his vote to the under-ſheriff for Mr. Cheſter, Hy e 

but the witneſs did not recolle& who aſked him 

the queſtion for whom he tendered his vote, al- 

though it was proved every voter was aſked it, it 

was not a ſufficient tender, 


The tender is not made at a proper time, Vote when 
if made before the election is begun; and **adered, &c. 
the election will be ſer aſide, if the ſheriff un- 

juſtly excludes (even upon a miſtaken notion 

that they are not qualified to vote) ſuch a num- 

ber of the known friends of one of the candi- 

dates, as would have given him a decided majo- 

rity. 

Winchelſea, 18th March, 1623, agreed the i Journ. 
mayor, jurats, and freemen, ought to elect. A P. 73% 
queſtion aroſe, whether two freemen of the name ne 
of Tilden ought to vote, becauſe non-reſident, 
one for five months, the other for ſix months, be- 
fore the election; and a decree had been made, 

T that 
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that whoſoever did not dwell there within three 
months next before the election, ſhould. have no 


voice. The mayor would not proceed to the 


election till they were gone, but before they went, 


they ſaid they gave their voices for Sir A. Temple. 


After their departure, there were ſixteen electors 


preſent. The precept was read, and the mayor 


and ſeven others voted one way, and eight the 
other way, for Sir A. Temple. A queſtion then 
aroſe, whether, by the cuſtom of Winchelſea, the 
mayor had a caſting voice, and the committee 
were not ſatisfied he had ſuch privilege, but 
rather the contrary. Some of the electors who 
voted for Sir A. Temple, afterwards joined in 
the return of Mr. Finch, and put their hands 


to the indenture ; but there was no, aſſent to his 


election but in the aſſembly. The committee 
reſolved, 1ſt, That the Tildens, who were ſo ex- 
cluded, ought to have voted; 1. becauſe this 
decree could not alter the law; 2. becauſe they 
exerciſed the quality of freemen, had empty 
houſes in 'the town, had their ſhare in common 
profits, and never queſtioned till now; beſides, 
by the cuſtom of the ports, they muſt be abſent 
a year and a day. 2d, No good election of 
Mr. Finch, becauſe theſe men excluded unjuſtly. 
Yet the committee likewiſe conceived that Sir 
A. Temple was not duly elected, becauſe theſe 
men gave not their yotes at the time of the elec- 

tion, 
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tion, but too ſoon, before the precept read, and 
before the election was begun, and therefore a 
new writ ought to iſſue; which the Houſe ordered 
accordingly, and reſolved the two Tildens ought 
to have voice in the election. 


It ſeems that anciently a freeholder, who ſatiſ- 
fied the ſheriff that he had an eſtate of ſufficient 
value to entitle him to vote, was not diſabled 
from giving his vote, becauſe he refuſed to de- 
clare his name. Yorkſhire, 17th April, 1628. 
From the report of the committee of elections, it 
appears that the queſtion was, Whether certain 


freeholders, who refuſed to declare their names 


when they tendered their votes at the election, were 
not diſabled to be electors. They had anſwered 
to three queſtions, 1ſt, That they had each 
40s. a year freehold, ad, Were reſiants in the 
county the day of the date of the writ. 3d, The 
committee were of opinion, that it was not ne- 
ceſſary to inſert the names of the freeholders to 
the indenture of return, and held it inconvenient 
to have them ſet down their names, becauſe no- 
tice might be taken of them to their prejudice: 
and the Houſe reſolved, © That if an elector 
ce or freeholder, being by the ſheriff upon the 
ce poll demanded his name, ſhall refuſe it, he is 
ce not diſabled to be an elector.“ 


1 2 It 
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It has been determined that the voter, when 
he' tenders his vote, muſt ſpecify the pariſh in 
which it lies. It was reſolved in the Glouceſter- 
ſhire election (8 to 5) © that it was their opinion, 
te that it was neceſſary for every freeholder at 
te the election, when he polls, to give in the 
e name of the pariſh, hamlet, townſhip, tything, 
te or place in which his freehold was ſituate.” 
And it was further reſolved (7 to 6) that the 
word © hundred” ſhould not be inſerted before 
the word © pariſh,” on account of the impoſſibi- 
lity of finding out any particular freehold in 
large hundreds. In the Bedfordſhire caſe, 
Fhomas Harwood, Eſquire, voted for land in 
Colmworth, where he was not aſſeſſed, but he 
was duly aſſeſſed for land in Roxton, a different 
pariſh in Ibe ſome hundred. It was argued, that 
as the hundred was rightly named, it was unne- 
ceſſary to deſcribe the pariſh ; but at laſt the 
vote was given up. S 
Henry Belfield voted for a freehold in his ozor 
occupation, in the pariſh of Studbam, which lies 
part in Hertfordſhire, part in Bedfordſhire. The 
voter had land in both, but that which he held 
in Bedfordſhire was let, and the voter properly 
aſſeſſed for it. His vote was rejected. So where 
a voter having land in Cardington pariſh, in the 
hundred of Flitt, which pariſh lies in both coun- 
ties, 


— 


Ch. 7 . at County Elections. 


ties, having two tenants, named the one only who 
rented his land in Hertfordſhire. 

Thomas Lane voted for land in Barton pariſh, 
when in truth it lay in an adjoining pariſh. His 
houſe was very near, letters directed to his tenant, 
who occupied it, were directed to him at Barton 
turnpike, and he went to Barton church. For 
this falſe deſcription the vote was held bad. 


The freeholders oath, impoſed by the 18 Geo. 
II. c. 18. ſpecifies the nature of the voter's 
eſtate, whether meſſuage, land, rent, tythe, or what 
elſe; and he ſhould be careful to give in an 
accurate deſcription ; for in caſe it turns out to 
be defective either in the title, rating, or value, 
he cannot reſort to any other of his eſtates to 
ſupport his vote. 

The Bedfordſhire committee reſolved gene- 
rally, that © If a voter gives in a freehold on the 
* poll which is not worth 40 5. a year, the vote 
ce is to be conſidered as a bad one, notwithſtand- 
ec ing he may be poſſeſſed of other freeholds 
te amounting to more than 40s.” And there. 
fore the vote of William Qdell, who gave in 
premiſes let for only 1/4, 115. 6d. per annum, 
though he had other property to the value of 
37. per annum, was held to be bad. But the 
vote of Timothy Kidman, under the following 
b enences was rejected. He voted for a houſe 

1 3 355 


* 


277 


Voter muſt 
declare where 
his eſtate lies. 


— 
2 Luders, 
p. 416, 


Voter muſt 
deſcribe his 
eſtate, 


2 Luders, 
P; 444» 


278 
Voter muſt 


deſcribe his 
_ eſtate. 


323 — 


2 Luders, 


P. 447+ 
5 


Ib. P · 603. 


Ib. p. 447. 


Of the Proceedings Ch. 7. 
and land in the occupation of John Oſborn ; 
the freehold conſiſted of two tenements under one 
roof; one, not of the value of 40s. per annum, 
let to Oſborn, the other to Cope. There was 
only one outer door to both houfes, but in every 
other reſpe& they were feparate dwellings. So, 
under ſimilar circumſtances, where one Perkins 
had deſcribed his freehold as conſiſting of houſes, 
it was held good. | 

Before the Buckinghamſhire committee, John 
Creaker was objected to as voting for a freehold 
of leſs annual value than 40s. He deſcribed 
his freehold as land, but it conſiſted of a houſe 
and yard appurtenant; the yard alone was not worth 
40 Ff. and it was contended that land, in a legal 
ſenſe, included buildings erected upon it, and 
where the buildings and land made one entire 
tenement, they neceſſarily paſſed together; and 
the committee allowed an inquiry into the value 
of the houſe, in order to make out the neceſſary 
qualification. 

John Gilbert gave in his freehold as conſiſting 
of houſes in the occupation of himſelf and others ; 
it was objected, that the houſe he lived in was 
not worth 405. a year, and he was aſſeſſed for a 
houſe tenanted by himſelf; ſo that the freehold 
for which he voted either was not aſſeſſed, or 
under value. It was admitted this was an objec- 


tion; but the fact as to the deficiency in value was 


6 not 
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not proved. Daniel Palmer voted for houſe and Voter muſt 
land, when in fact his freehold was an annuity * 
charged upon them, and the owner of them, John! 
Palmer, was duly aſſeſſed, wherefore the voter, 2 Luders, 
not being aſſeſſed as owner, his vote was rejected f. 


and John Hill, in a like ſituation, was alſo reject- Ib. p. 502. 


ed. But it was reſolved in the Glouceſterſhire Glouceſter, 


committee, that a perſon voting for an annuity, P. 148. 
need not ſhew 1t to be regiſtered. 


By the 18 Geo. II. c. 18. the voter, in the voter muſt 
freeholders oath, muſt ſpecify, if his freehold ſpeciſy his 
conſiſts in meſſuages, lands, or tythes, in who/e oc- e 
cupation the ſame are; and if in rent, the name of the 
owners or poſſæſſors of the lands or tenements out of 
which ſuch rent is iſſuing, or of ſome or one of them. 

The Glouceſterſhire committee reſolved, “ that Glouceſter, 
ce a freeholder, not having ſpecified the name of P. 93. 
« his tenant at the time of the poll, is a prima 

& facie objection to his vote.“ This reſolution, 

we may preſume, related to a voter who had not 
taken the freeholders oath ; and therefore aſſumes, 

that by the common law the ſheriff had authority 

to require every freeholder to ſpecify his tenant. 
But I know of no law by which all voters at 
county elections are bound to give this informa- 
tion, Through the medium of the freeholders 
oath it may be done, whenever any of the can- 
didates, or their friends, | think fir to impoſe 


TS it; 
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Voter muſt it; and this ſeems enough for the purpoſes of 
{pecify his juſtice. 


\ — y A perſon, who has ſeveral tenants, ſhould be 
careful alſo, when he {ſpecifies the name of, his 
tenant at the poll, to give the name of fome one 
who holds more than 405. a year under him; for 

Gloucefter, the Glouceſterſhire committee reſolved, * that 

p. 165. « John Noble, who was intitled to one third part 
c of a freehold eſtate, by the will of Mrs. Farr, 
« of the annual value of 6 J. whereof the tenement 
ce in the occupation of John Kingdom, of the 
« annual value of 41. is a part, and having given 
&© in the name of John Kingdom, as his tenant, 
ce was not (as far as now appears) intitled to 
de vote, &c.“ 

Several caſes of this ſort, upon the aſſeſſment 
act, came before the Bedfordſhire committee, as 


before ſtated. | 
2 Luders, Thomas Love voted for 2 and land, in the 
p. 417. occupation of J. Cunningham. This tenant 


occupied a houſe and garden, and his rent did 
not amount to 40s. but a little field adjoining, 

belonging ta the voter, occupied by another 
perſon, would make up tlſe ſum. No evidence 
was given of any miſtake; and therefore, merely 
on the ground that this was a ſufficient deſignation 
of all his. property, and meant to be ſuch at the 
time he voted, his vote was allowed, 


Ib. p. 413. Charles Cheſter, eſq. deſcribed his freehold to 


be lands in the occupation of feveral perſons, 
and 
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and this was held a good vote. But it ſhould Voter muſſ 
be obſerved, that the a& does not declare a vote, 9 
given without obſerving its regulations, to be 
void. 

George Martin voted for a frechold at Eaton 2 Luders, 
Socon, in the occupation of Shefford and others; P 522 

in the aſſeſſment the occupier was himſelf. It 

was proved, that no perſon of the name of Shet- | 
ford lived in that pariſh; and that he had ad- 
mitted he had, by miſtake, given in the name of | 
the tenant of an eſtate he had in another pariſh ; | 
yet the addition of, and others, enabled him to 
ſhew who the real tenants were, and ſupported 

his vote, | 


In the Cricklade caſe, where the right of vot- Voters need 
ing, as well as in counties, is derived from eſtate, _—_ o_ 
it was much conteſted, that the voters, when they 1þ. p. 340. 
tendered their ſuffrages, muſt ſupply the proof of 
their being entitled to exerciſe that franchiſe from 
their own documents; but it was admitted that this 
held good only in elections for cities and towns; 
for that, in thoſe for counties, the freeholders oath 
has been ſubſtituted as the moſt expedient method ; 
of aſcertaining the truth, The following reſolution j 
of the Cricklade committee ſeems to be contrary q 
not only to the law of parliament, by which no 
power is veſted in a returning officer to call upon 
a perſon voting to give an account of the title P 

| under 
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Voters need under which he claims the right, but contrary to 


not diſcloſe 
their titles. 


— — — 


the firſt principles of juſtice, viz. © Reſolved, that 
ce the parties were bound to give evidence only 
« in ſupport of the titles of thoſe voters which 
« had been impeached, or whoſe declarations of 
& the rights under which they claimed to vote 
« had been falſified; or who had refuſed, at the 
ce poll, to give an account of the 12 under wwbich 
" they claimed a right of voting.” 


To prevent perſons from polling twice at the 
ſame election for knights of the ſhire, each free- 
holder ſwears, as part of the oath he muſt take, and 
which was firſt impoſed by the 7 & 8 W. III. c. 25. 
or the ſubſtance of which he muſt, if a quaker, 
affirm, if required, that © he has not been polled 
« before at that election.“ But this is not the 
only ſecurity provided by the legiſlature againſt 
fraud in this reſpect; for, by the 5th ſection of 
the 18 Geo. II. c. 18. if any perſon ſhall vote 
more than once at the ſame election for knights 
of the ſhire, he ſhall forfeit to any candidate for 
whom ſuch vote ſhall not have been given, and 
who ſhall firſt ſue for the ſame, 40/7. to be re- 
covered as that act directs. 

It has been already obſerved, that there is 
nothing in either of theſe acts to prevent the 
members, who are to be elected, from being 
choſen ſeparately. If it is agreed among the 
n electors 
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electors to vote firſt for one only, and then for 
the ſecond, a voter may ſafely ſwear, when he 
comes to vote for the fecond, that he has not 
been polled before at that election; 1. e. the elec- 
tion of ſuch ſecond member; nor has he voted 
at that election more than once. But it is now 
univerſally underſtood, that where the election 
of both members comes on at one and the ſame 
time, that a voter cannot divide his ſuffrage ; he 
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cannot give a ſingle vote only, and decline to 


give a ſecond, and at the ſame election return 
afterwards and give a ſecond vote. Three years 
after the 7 & 8 Will. III. had paſſed, it ſeems to 
have been doubted, whether the expreſſion, that 
he had not been polled before at that election, was 
not confined to the exerciſing the whole of his 
franchiſe; for in the caſe of Bedfordſhire, 21ſt 
December, 1699, it was reſolved, by the com- 
mittee of elections, nearly in the words of 
the enſuing Leiceſter reſolution, that a voter 
could not vote at twice ; but the ſecond read- 
ing of that reſolution was poſtponed by the 
Houſe. The ſame point came before the com- 
mittee afterwards, in the caſe of Leiceſter, 8th 
February 1705; and they reſolved, © that any 


13 Journ. 
p. 90. 91. 


15 Journ. 
P+ 135+ 137. 


« perſon, having a right to vote for two mem- 


ce bers to ſerve in parliament, who hath given a 
« ſingle vote, hath not a right to come after- 
* wards and give a ſecond vote, during the ſaid 

* « election;“ 


, 
. 
1 
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«-election ;” which reſolution was reported, and 
agreed to by the Houſe, This being the caſe of 
a borough election, did not depend on any ſtatute, 
but was determined upon the general law. 


In the 15 Edw. II. a very ſingular return was 
made, by the mayor and commonalty of Lincoln, 
of two members to ſerve for that city, and of a 
third to ſerve in the room of one of thoſe at firſt 
elected, whom they could not compel to attend 
the parliament. But from the caſe of Beeralſton 
before cited, it appears, that a conditional elec. 
tion of a member of parliament is not allowed; 
and that where the ſuffrages have been given ta 
a candidate upon condition, the Houſe of Com- 
mons have conſidered them as given abſolutely, 


So long as it was conſidered as a burthen to 
be choſen to ſerve in parliament, the elections for 
knights of the ſhire were made without much 
trouble ; the ſheriff, in his county court, had only 
to declare in whoſe fayour there was the loudeſt 
ſnout of applauſe ; and when afterwards the dig- 
nity and importance of the ſituation produced 
competition, the majority of perſans preſent de- 
termined the election, and an inquiry whether 
they were all frecholders or not would rarely be 
neceſſary. In proceſs of time, when the power 
of mm had led to the diviſion of the great 

eſtates 


* 
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eſtates, and the county courts were attended by Sheriff may 
examine 


numerous bodies of the ſmaller freeholders, while 
the greater ones availed themſelves of the privi- 
lege given by the ſtatute of Merton to be abſent, 
every elector of a knight of the ſhire was required 
(by 8 Hen. VI.) to have a landed qualification 
and to enforce this, power was given to the ſheriff 
to examine every elector, upon oath, how much 
each elector might expend by the year. It was. 
left to the diſcretion of the ſheriff ro make this 
examination when he thought fit; and therefore, 
moſt probably, it was ſeldom inſtituted. This 


ſtatute is ſtill in force, and the ſheriff may, as L 


conceive, examine into the ability of voters at 
this day. The power of examination being given 
to the ſheriff only by name, it was doubted, in 
the caſe of Monmouthſhire, 7th July, 1625, 
before cited, whether he could appoint a deputy 
to adminiſter the oath. 
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So the law ſtood until the 7 & 8 W. III. c. 25. 


was paſſed; and by the third ſection, it was no 
longer left to the diſcretion of the ſheriff, whe- 
ther the voter ſhould be examined as to his qua- 
lification ; for it was enacted, that every free- 
holder, before he polled, ſhould, if required by 
the candidates, or any of them, take the following 
oath, to be adminiſtered by the ſheriff, his under- 
ſheriff, or the ſworn clerks by him appointed for 
taking the poll; 


« You 


— — — —— — = — 
2 * => * 5 E 2 
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. © You ſhall ſwear, that you are a freeholder 
© for the county of and have 

ce freehold lands or hereditaments, of the 

te yearly value of 40s. lying at g 

ce within the ſaid county of and 


ce that you have not been before polled 
ce at this election.“ 


By the 10 Ann. c. 23. ſ. 3. ſo much of the 
ſtatute of William as impoſed that oath was re- 
pealed, and by ſ. 4. every freeholder, before 
he was admitted to poll at a county election, 
was (if required by the candidates, or any of them, 
or any other perſon having a right to vote at ſuch 
election) firſt to take the oath following, to be 
adminiſtered in the ſame manner as required by 
the laſt-mentioned ſtatute. 


« You ſhall ſwear, that you are a freeholder 
© in the county of and have- 
te freehold lands or hereditaments, lying 
te or being at in the county of 
« of the yearly value of forty ſhil- 
ce lings, above all charges payable out of 
ce the ſame; and that ſuch freehold eſtate 
« hath not been made or granted to 
« you fraudulently, on purpoſe to qualify 
« you to give your vote; and that the 
ce place of your abode is at To 
* and that you have not 
been polled before at this election.“ 

8 By 


— 
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By ſection 8. © if any perſon, being a quaker, Freeholders l 
et (during the continuance of” the 7 & V. m. N 
c. 34. whereby their ſolemn affirmation was to be 
accepted inſtead of an oath, and which has ſince 
been made perpetual) © ſhall, upon ſuch election 
© as aforeſaid, if required by the candidates, or 
ce any of them, declare the effect of the ſaid oath, 
te upon his ſolemn affirmation,” as directed by 
that act, every ſuch quaker ſhall be capable and 
admitted to give his vote; © and every ſheriff, 
ce by himſelf, or ſuch his proper officer as afore- 
cc ſaid, is hereby authorized and required to ac- 
ce cept ſuch affirmation inſtead of the ſaid oath, | 
© and ſhall alſo make or enter affirmat againſt 
ce the name of every ſuch quaker.” 
By the 18 Geo. II. c. 18. ſ. 1. the freeholders 
oath, given inſtead of that juſt mentioned, is ſtill 
more ſtrict ; and it is enacted, © that all voters at 
te the election of knights of the ſhire (if required 
« bythecandidates, or any of them, or any other per- 
«© ſon having a right to vote at ſuch elections) muſt, 
ce before they are admitted to poll, firſt take the | 
© oath (or, being one of the people called qua- 
& kers, the ſolemn affirmation) following, to be | 
« adminiſtered by the ſheriff, under ſheriff, or . 
e ſuch ſworn clerk or clerks as ſhall be by him ö 
te appointed for the taking of the poll“: 
-*.'Y an. 


* A bill is now depending in parliament to authorize 
| rg officers to appoint a number of perſons to adminiſter 
at 


Hem. ta PI — 
= . —— 4c . ah.” * 


e 


Freekolders 
eath, as now 
taken, 


— a 


by way of appendix, 
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% You ſhall ſwear (or, being one of the peo- 
« ple called Puakers, you ſhall ſolemnly 
ce affirm) that you are a freeholder in the 
te county of and have a freehold 
« eſtate, conſiſting of (ſpecifying the 
« nature of ſuch freebold eſtate, whether 
ce meſſuage, land, rent, tythe, or what elſe ; 
ce and if ſuch freehold eſtate conſiſts in 
ce meſſuages, lands, or tythes, then ſpecifying 
« in whoſe occupation the ſame are; and 
ce if in rent, then ſpecifying the names of the 
ce gwners or poſſeſſors of the lands or tene- 
« ments out of which ſuch rent is iſuing, 
e or of ſome or one of them) lying or being 
.« at in the county of 
ce of the clear yearly value of forty mil 


A 


at elections the oaths of allegiance, ſupremacy, and ab- 
juration, and the declarations and affirmations to the effect 
of thoſe oaths, and all other oaths, affirmations, and declara- 
tions now required from voters, ſave and except the oath or 
affirmation againſt bribery ; and each of the perſons ſo ap- 


pointed is to have a ſeparate booth or place to which the 


voters may have acceſs without interrupting the poll, and 
to adminiſter the above-mentioned oaths, &c. to all perſons 
claiming a right to vote, who apply to him for that purpoſe, 
and to give a certificate of the voters having taken ſuch 
oaths, &c. and on production of that certificate, the voter is 
to be permitted to poll, as if he had taken the oaths, &c. 
before the returning officer, &c. If this bill ſhould paſs 
into a law, before this book is publiſhed, it may be added 


ce lings, 
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lings, over and above all rents and 
charges payable out of or in reſpect of 
the ſame; and that you have been in 
the actual poſſeſſion or receipt of the 
rents and profits thereof, for your own 
uſe, above twelve calendar months, or 


that the ſame came to you, within the 


time aforeſaid, by deſcent, marriage, 
marriage ſettlement, deviſe, or promo- 
tion to a benefice in a church, or by 
promotion to an office; and that ſuch 
freehold eſtate has not been granted or 
made to you fraudulently, on purpoſe 
to qualify you to give your vote; and 
that the place of your abode is at 

in and that you are twenty-one 
years of age, as you believe; and that 
you have not been polled before at 


this election.“ 


a freeholder is admitted to poll, he 


may be required to take the oaths, or ſubſcribe 
the declarations, hereafter mentioned. By the 
19th ſection of the 7 and 8 W. III. c. 27. 1. 19. 
no perſon who ſhall refuſe to take the oaths 
directed to be taken by the 1 W. and M. ſt. 1. 
c. 18. (i. e. the oaths of allegiance and ſupre- 
macy) or, being quakers, ſhall refuſe to ſubſcribe 
the declaration of fidelity directed by 1 W. and 


U M. 
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Oaths of al- M. ſt. 1. c. 18.“ (which oaths and ſubſcription 


legiance and ce - : : ow * pol: 
— reſpectively the ſheriff or chief officer * taking 


(WS 


ce the poll at any election of members to ſerve 
« in parhament, at the requeſt of any one of the 
ce candidates, are hereby impowered and required 
ct to adminiſter) ſhall be admitted to give any 
ce vote for the election of any knight of the 
ce ſhire, citizen, burgeſs, or baron of the cinque 
“ports, to ſerve in parliament.” 


The oaths of allegiance and ſupremacy, as al- 
tered and now taken by virtue of the 1 Geo. 
ſt, 2. c. 13. ſ. 1. are as follows. 


« I A. B. do ſincerely promiſe and ſwear, 
« that I will be faithful, and bear true 
« allegiance to his majeſty king George. 

| « So help me GOD.” 


ce T A. B. do ſwear, that I do from my 
tc heart abhor, deteſt, and abjure, as 

ce impious and heretical, that damnable 
c doctrine and poſition, that princes ex- 
ee communicated, or deprived by the 
© pope, or any authority of the ſee of 
% Rome, may be depoſed or murdered 
e by their ſubjects, or any other whatſo- 


See note at pages 287, 288, 
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e ever; and I do declare, that no fo- Oaths of al- 
te reign prince, perſon, prelate, ſtate, or 124 
ce potentate, hath, or ought to have, any (LA » 
ce power, juriſdiction, ſuperiority, pre- 1 
ce eminence, or authority, eccleſiaſtical 
te or fpiritual, within this realm. 

“ So help me GOD.” 


The following is the declaration of fidelity Declaratiori 
required to be taken by Quakers, as altered of fidelity. 
by the 8 Geo. c. 6. . I, 


« 1 A. B. 40 ſolemnly and ſincerely pro- 
t riſe and declare, that 1 will be true 
ce and faithful to king George; and do | 
« ſolemnly, ſincerely, and truly profeſs, a 
« teſtify; and declare, that I do from 
cc my heart abhor, deteſt, and renounce, . 
te as impious and heretical; that wicked 
te doctrine and poſition, that princes ex- 
« commiunicated, or deprived by the 
« pope, of any authority of the ſee of 
* Rome, may be depoſed or murdered 

ee by their ſubjects, or any other whatſo- 
« eyer. And I do declare, that no fo- 
te reign prince, perſon, ptelate, ſtate, or 
ce potentate, hath, or ought to have, any 
« power, juriſdiction, ſuperiority, pre- 
„ © eminence, 
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© eminence, or authority, eccleſiaſtical 
* or ſpiritual, within this realm. 3 


By the 6th Ann. c. 23. ſ. 13. it is enacted, 


that © every perſon who ſhall refuſe to take the 


cc 
cc 
ec 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
ce 
cc 
ce 
cc 


«c 


oath” (of abjuration) © laſt hereinbefore re- 
cited, or, being a Quaker, ſhall refuſe to de- 
clare the effect thereof upon his ſolemn affir- 
mation as directed by” 7 and 8 W. III. c. 34. 
(which oath or declaration the ſheriff, preſident 
of the meeting, or chief officer taking the 
poll “ at any election of members to ſerve 
in the Houſe of Commons for any place in 
Great Britain, or commiſſioners for chuſing 


burgeſſes for any place in Scotland, at the 


requeſt of any candidate, or. other perſon preſent 
at ſuch election, are hereby required and im- 


powered to adminiſter) ſhall not be capable 


of giving any vote for the election of any ſuch 
member to ſerve m the Houſe of Commons 
for any place in Great Britain, or commil- 
ſioner to chuſe a burgeſs for 7 place in 
Scotland.“ 


The oath of abjuration alluded to in the above- 


mentioned clauſe, was altered by the 1 Geo, 
ſt. 2. c. 13. ſ. 1. and upon the death of the 
Pretender, was again altered by the 6 Geo. III. 
c. 5. ſ. 1. and is now taken in the following form: 


* See note at pages 287, 288. | 
. 
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6 I A. B. do truly and ſincerely acknow- Oath of abju- 
« ledge, profeſs, teſtify, and declare, in . 
e my conſcience, before God and the ; 
e world, that our ſovereign lord king 
te George is lawful and rightful king of 
ce this realm, and alſo all other his ma- 
ct jeſty's dominions, and countries there- 
cc unto belonging. And I do ſolemnly 
te and ſincerely declare, that I do be- 
ce ljeve in my conſcience, that not any 
« of the deſcendants of the perſon who 
« pretended to be prince of Wales, 
ce during the life of the late king James, 

c and ſince his deceaſe pretended to 
& be, and took upon himſelf the ſtile 
ce and title of king of England, by the 
* name of James the Third, or of 
e Scotland, by the name of James the 
« Eighth, or the tile and title of king 
« of Great Britain, hath not any right or 
ce title whatſoever to the crown of this 
te realm, or any other the dominions there- 

“ unto belonging; and I do renounce, 
c refuſe, and abjure any allegiance or obe- 
cc dience to any of them. And I do ſwear, 
„ that I will bear faith and true allegi- 
cc ance to his majeſty king George, and 

c him will defend, to the utmoſt of my 
« power, againſt all traiterous conſpi- 

“ racies and attempts whatſoever, which 


U 3 cc ſhall 
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ce ſhall be made againſt his perſon, 


ce crown, or dignity ; and I will do my 
te utmoſt endeavour to diſcloſe and make 
© known to his majeſty and his ſucceſ- 
ce ſors, all treaſons and traiterous con- 
5e ſpiracies which I ſhall know to be 
* againſt him, or any of them. And I do 
te faithfully promiſe, to the utmoſt of 
* my power, to fupport, maintain, and 
ce. defend the ſucceſſion of the crown 
ec againſt the deſcendants of the ſaid 
e James, and all other perſons what- 
tc ſoever; which ſucceſſion; by an act 
te intituled, An af for the further limi- 


* 


te zation of the crown, and better ſecur- 


« ing the rights and liberties of the ſub- 
ce jeft, is and ſtands limited to the prin- 
ce ceſs Sophia electoreſs and dutcheſs 
te dowager of Hanover, and the heirs of 
te her body, being proteſtants. And all 


* theſe things I do plainly and ſincerely 


** acknowledge and ſwear, according to 
te theſe expreſs words by me ſpoken, 


and according to the plain common 


te ſenſe and underſtanding. of the ſame 


e words, without any equivocation, men- 


ge tal evaſion, or ſecret reſervation what- 
te ſoever; and I do make this recogni- 


te tion, acknowledgment, abjuration, re- 
it eren, and promiſe, heartily, wil- 


of lingly, 


321 
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« lingly, and truly, upon the true faith Oath of abju- 


« of a Chriſtian. ration. 


Founded on the act of the 7 and 8 W. III. 16 Journ. 
c. 34. was the caſe of Weſtminſter, 16 Decem- P. 49. 
ber 1708, where it was reſolved (165 to 154) 
ec that Mr. John Huggins, high-bailiff of this 
. city at the late election of citizens to ſerve in 
e this preſent parliament for this city, has, in 
ce defiance of the laws, arbitrarily and illegally 
« refuſed to tender the oath of abjuration when 
c required ſo to do, and thereby is guilty of a 
c high crime and miſdemeanor ;” and for this 
offence: he was ordered to be committed to New- 
gate (155 to 154). And in the petition againſt 
the election for the county of Cardigan, 18th 1b. p. 257. 
January, 1709, it was complained that ſome 
were admitted to poll, that had not taken the 
abjuration oath, though thereto required; and it 
was proved that Mr. Oliver Howell, a reputed 
nonjuror, coming to poll, the petitioner deſired 
the ſheriff to adminiſter the abjuration oath to 
him, before he was allowed to poll; but he re- 
fuſed, ſaying, he knew no law which enjoined 
him to do it, and Mr. Howell polled ; and when 
the act of parliament was ſhewn to him reſpect- 
ing the oath, he ſaid he would conſider of it. 


The form of affirmation to be taken by 
Quakers, inſtead of the oath of abjuration, not 
U4 having 
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Affirmation having undergone any alteration till continues 


inſtead of the 
+ oath of abju- 


in the following terms given in the 8 Geo. c. 6. 


ration, ſ. 1. to renounce the Pretender, who ts dead, and 
Rot his deſcendants ; 


d J A. B. * folemaly; N and truly 


cc 
cc 
-CC 
cc 

cc 

cc 
vc 
cc 

« 
cc 

cc 
cc 
cc 
(c 

cc 

= 
ec 

cc 
ce 


2/6 
cc 


C 


. 


acknowledge, profeſs, teſtify, and de- 
clare, that king George is lawful and 
rightful king of this realm, and of all 
other his dominions and countries 
thereunto belonging. And I do ſo- 
lemnly and ſincerely. declare, that I 
do believe the perſon pretended to be 


the prince of Wales, during the life 
'of the late king James, and ſince his 


deceaſe pretending to be, and taking 
upon himſelf the ſtile and title of king 
of England, by the name of James the 


Third, or of Scotland by the name of 


James the Eighth, or the ſtile and title 
of king of Great Britain, hath not 


any right or title whatſoever. to the 
crown of this realm, nor any other the 


dominions thereunto belonging; and 


I do renounce and refuſe any allegi- 
7 


ance or obedience to him. And I do 
ſolemnly promiſe, that I. will be true 
and faithful, and bear true allegiance 
to king George, and to him will be 
faithful "_ * traiterous conſpira- 

66 cies 
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te cies and attempts whatſoever, which Affirmation 
« ſhall be made againſt his perſon, crown, — —_— 
« or dignity. And I will do my beſt ration. 
ce endeavour to diſcloſe and make known &——v>— 
* to king George, and his ſucceſſors, all 
ce treaſons and traiterous conſpiracies 
c which I ſhall know to be made againſt 
* him, or any of them. And I will be true 
te and faithful to the ſucceſſion of the 
* crown againſt him the ſaid James, 
ce and all other perſons whatſoever, as . 
ce the ſame is and ſtands ſettled by an 
© act, intituled, An at declaring the 
te rights and liberties of the ſubjetts, and 
* ſettling the ſucceſſion of the crown to the 
« late queen Anne, and the heirs of her 
te body, being proteſtants, and as the ſame 
c by one other act, intituled, Au a# for 
te the further limitation of the crown, and 
« better ſecuring the rights and liberties of 
* the ſubject, is, and ſtands ſettled and 
c entailed, after the deceaſe of the ſaid 
« late queen, and for default of iſſue of 
te the faid late queen, to the late princeſs 
* Sophia, electoreſs and dutcheſs dowa- 
* ger of Hanover, and the heirs of her 
© body, being proteſtantss And all 
te theſe things I do plainly and ſincerely 
* acknowledge, promiſe, and declare, ac- 
« cording 
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ce cording to theſe expreſs words by me 
e ſpoken, and according to the plain 
ce and common ſenſe and underſtanding 
ce of the ſame words, without any equi- 
« vocation, mental evaſion, or ſecret re- 
« ſervation whatſoever; and I do make 
ce this recognition, acknowledgment, re- 
cc nunciation, and promiſe, heartily, wil- 


te -lingly, and truly.“ 


To ſecure the independence of electors, and 
prevent any corrupt or undue influence from 
operating upon their ſuffrages, the 2 Geo. II. 
c. 24. ſ. 1. enacts, that © upon every election 
« of any member or members to ſerve for the 
cc commons in parliament, every freeholder, ci- 
cc tizen, freeman, burgeſs, or perſon having or 


e claiming to have a right to vote, or be 


e polled, at ſuch election, ſhall, before he 
ce is admitted to poll at the ſame election, take 
« the following oath (or, being one of the 
ce people called Quakers, ſhall make the ſolemn 


ec affirmation appointed for Quakers) in caſe the 


« ſame ſhall be demanded by either of the candi- 
cc dates, or of any two of the electors; (that is to 
cc ſay) | | 


ce I A. B. do ſwear (or, being one of the peo- 
te ple called Quakers, I A. B. do ſo- 
te lemnly affirm) I have not received, 
«K or 
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* or had by myſelf, or any perſon what- Bribery oath. 
e ſoever in truſt for me, or for my uſee - 

* and benefit, directly or indirectly, any 

« ſum or ſums of money, office, place, 

© or employment, gift, or reward, or any 

ce promiſe or ſecurity for any money, of- 

cc fice, employment, or gift, in order to 

« give my vote at this election; and that 


* J have not been before polled at this 
te election.“ 


Which oath or affirmation the officer or officers 
preſiding or taking the poll at ſuch election“, 
is and are impowered and required to admi- 
niſter gratis, if demanded as aforeſaid, upon 
pain to forfeit 50. to any perſon that ſhall ſue 
for the ſame, with full coſts; and no perſon 
- ſhall be admitted to poll till he has taken and 
repeated the ſaid oath in a public manner, in 
caſe the ſame ſhall be demanded as aforeſaid, 
before the returning officer, or ſuch others as 
ſhall be legally deputed by him. And by ſect. 2. 
the returning officer admitting any perſon to be 
polled, without taking ſuch oath or affirmation, 
if demanded as aforeſaid, or if any perſon ſhall 
vote or poll without having firſt taken the oath, 
or, if a Quaker, having made his affirmation as 
afqreſaid, if demanded, they ſhall each forfeit 


See note at pages 287, 288. 
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Bribery oath. 100 J. reſpectively for each offence, to be reco- 


vered as aforeſaid, with full coſts. 

It was reſolved em. con. in the Glouceſterſhire 
committee, in the caſe of one William Ball, who 
had refuſed to take the bribery oath when he firſt 


came to poll, and upon tendering himſelf after- 


wards to take the oath, had been rejected, that 
he might be permitted to take the oath, and vote, 
at any time during the poll. 

When a perſon, entitled to vote, cannot repeat 
the bribery oath in Engliſh, but is ready to take 
it in French, his vote ought not, as it ſhould 
ſeem, to be refuſed. Southampton, 3d April, 
17 35.—Evidence was produced, that the mayor 


had refuſed the vote of one Ne/ole, becauſe he 


was deaf, and could not repeat the bribery oath 
in Engliſh, though a gentleman, who ſpoke to 
him in French, then declared that he was "ny 
to take it in French, 


No agreement or conſent of parties can alter 


the right of election. It was determined, in the 


caſe of Cirenceſter, 21ſt May, 1624, before 
cited, that the agreement of competitors, or any 
others, cannot alter the law, or make an election 
by freeholders only lawful, where the ſame ought 
to have been by all the inhabitants, houſeholders, 


and -reſiants ; and this has been ever ſince con- 


ſidered as the ſettled law of parliament. And 


therefore what was done at the election for the 


county 
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county of Brecknock, 22d Feb. 1695, where the 
qualifications of the electors were ſettled between 
the candidates before the election, and it was 
agreed, that thoſe who had leaſes (which muſt 
mean chattel leaſes) and Quakers, who could 
make out their eſtates, but, as the law then ſtood, 
were excluded becauſe they would not take the 
oaths in the common form, was clearly illegal. 


In order as well to enable the ſheriffs and 
other returning officers to perform their duty, as 
to aſcertain the rights of the voters, the 7 & 8 

W. III. c. 7. f. 1. prohibiting all falſe and 
double returns, enacts, that * in caſe that any 
te perſon or perſons ſhall return any member to 
& ſerve in parliament for any county, city, 
ce borough, cinque port, or place, contrary to the 
cc laſt determination in the Houſe of Commons 
of the right of election in ſuch county, city, 
* borough, cinque port, or place, that fuch re- 
* turn ſo made ſhall and is hereby adjudged to 


ce be a falſe return.” And by ſection 2d, return- 


ing officers, wilfully making falſe returns, are 
liable to pay double the damages ſuſtained by the 
party grieved. 

It ſhould ſeem, that beſides the remedy given 
by this ſtatute to the party, in caſe the returning 
officer makes a falſe return, contrary to the laſt 
determination of the Houſe of Commons, the 
Houſe will alſo puniſh him for his offence againſt 
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its privileges. St. Ives, gth December, 1702.— 
© Reſolved, that Mr. John Hicks, mayor of the 
ce ſaid borough of St. Ives, is guilty of making 
te a falſe return of a member to ſerve in parlia- 
ce ment for the ſaid borough of St. Ives, contrary 
« to the laſt determination in parliament.” And 
he was ordered to be taken into , of the 
ſerjeant at arms. 

And the 2 Geo. II. c. 24. ſ. 4. in ſtill ſtronger 
expreſſions, enacts, that ſuch votes ſhall be 
« deemed to be legal, which have been ſo de- 


A 


« clared by the laſt determination in the Houſe 


« of Commons; which laſt determination con- 


cerning any county, ſhire, city, borough, 
e cinque port, or place, ſhall be final to all in- 
tents and purpoſes whatſoever, any uſage to 
ce the contrary notwithſtanding.” 

The right of voting for counties not depend- 
ing, as in the caſe of boroughs, upon particular 
local cuſtoms, but upon the general law of the 
land, it is not to be expected that there ſhould 
be many laſt determinations of the Houſe con- 
cerning it. Diſputes may, however, ariſe as to 
the boundaries of counties, and diſtricts, which 
were originally part of a county, may have been 
ſevered from it; and in ſuch caſes it may be 
neceſſary for the Houſe of Commons, or a ſelect 


cc 


committee, to determine upon the right of vot- 


ing for frecholds ſituate within the diſputed 


limits. 
X 
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limits. Thus, in the caſe of Yorkſhire, gth 
March, 1735, it was propoſed, on the part of the 
petitioners, to diſqualify one William Stothard, 
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min ation. 
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22 Journ. 


who had voted in right of a freehold at Acomb, P. 622. 


in the hundred or wapentake of Ainſty, within 
the county of the city of York. In order to diſ- 
qualify him, a witneſs was examined to prove 
theſe fats, and the uſage as to perſons voting 
for freeholds lying within the ſaid hundred or 
wapentake, The fitting member produced a 
copy of the record of letters patent, granted by 
King Hen. VI. the 11th day of February, in the 
27th year of his reign, to the mayor and citizens 
of the city of York, reciting, © that the ſaid city, 
ce the ſuburbs and precincts thereof, was then a 
« county by itſelf, divided and ſeparated from 
« the county of York, and called the county of 
ce the city of York; and that the mayor and 
ce citizens of the ſaid city were bailiffs of, and in 
ce the hundred or wapentake of, 4in/ty; and grant- 
© ing to them, and their ſucceſſors, that the ſaid 
ce hundred or wapentake, with the appurtenances, 
© ſhould be annexed and united to the county of 
ce the ſaid city, and be parcel thereof; and that 
cc the ſaid city, ſuburbs, and precinct, hundred, 
« or wapentake, and each of them, with their 
« appurtenances, and every thing in them, and 
© each of them, contained, except the Caſtle of 
57 Tork, the towers, foſſes, and ditches, to the 

0 ce ſaid 
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1 Laſt detef- 
|| mination. « 


OY 


ſaid caſtle belonging, be the county of the ſaid 
. , © city, ſeparated and divided from the county of 
— « York; ſaving always to the church of Vork, 
, and the archbiſhop, dean, and chapter thereof, 
ce and every other community, ſpiritual and 
ee temporal, and all and ſingular other perſons, 
5e all kind of franchiſes, privileges, rights, com- 
ce modities, and cuſtoms, to them, or any of them, 
« of right belonging.” The Houſe reſolved, 
ce that perſons, whoſe freeholds lie within that 
ce part of the county of the city of York which 
ce is commonly called the Ainfty, have a right to 
e vote for knights of the ſhire for the county of 
«© York.” This reſolution is now as binding 
on the right of election for that county, as if 
an act of parliament had been e made 
for that purpoſe. 

The laſt determination thus made final, and 
by which the conduct of the returning officer 
was to be regulated, was the laſt determination 
of the Houſe of Commons, and not of any com- 
mittee; and the 10 Geo. III. c. 16. (Grenville's 
act) which eſtabliſhed the ſelect committee for 
trying controverted elections, did not make its 
deciſions upon the right of voting final. But 
the 28 Geo. III. c. 52. has in ſome degree 
remedied this defect, by enacting, in the 25th 
ſection, that whenever any ſelect committee, ap- 


pointed to try the merits of any petition, © ſhall 
cc be 
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ce be of opinion that the merits of ſuch petition Laſt deter- 
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cc 


do wholly, or in part, depend on any queſtion 


or queſtions which ſhall be before them, re- 
© ſpeCting the right of election for the county, 


city, borough, diſtrict of burghs, or place to 
which ſuch petition ſhall relate, or reſpecting 
the right of chuſing, nominating, or appoint- 
ing the returning officer or returning officers, 
who is or are to make return of ſuch election, 
the ſaid committee, in ſuch caſe, ſhall require 
the counſel or agents for the ſeveral parties, 
or, if there ſhall be none ſuch before them, 
ſhall then require the parties themſelves to 
deliver to the clerk of the ſaid committee, 
ſtatements in writing of the right of election, 
or of chuſing, nominating, or appointing re- 
turning officers, for which they reſpectively 
contend ; and the committee ſhall come to 
diſtin reſolutions on ſuch ſtatements ; and 
ſhall, at the ſame time that they report to-the 
Houſe their final determination on the merits 
of ſuch petition, alſo report to the Houſe ſuch 
ſtatement or ſtatements, together with their 


judgment with reſpect thereto ; and ſuch report 


ſhall thereupon be entered in the Journals of 
the Houſe, and notice thereof ſhall be ſent by 
the Speaker to the ſheriff, or other returning 
officer, of the place to which the ſame ſhall re- 
late; and a true Copy of ſuch notice ſhall, by 

X « ſuch 


395 


mination. 
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Laſt deter. © ſuch ſheriff, or other returning officer, be 
mination. « forthwith affixed to the doors of the County- 
« Hall or Town-Hall, or of the pariſh church 
e neareſt to the place where ſuch election has 
© uſually been held; and ſuch notice ſhall alſo 
« be inſerted, by order of the Speaker, in the 
th * next London Gazette.“ 

1 And, by the 26th ſection, it is enacted, © that 
Il. & jt ſhall and may be lawful for any perſon or 
ce perſons, at any time within twelve calendar 
* months after the day on which ſuch report 
cc ſhall have been made to the Houſe, or within 
« fourtcen days after the day of the, commence- 
« ment of the next ſeſſion of parliament after 
ce that in which ſuch report ſhall have been 
© made to the Houſe, to petition the Houſe to 
© be admitted as a party or parties to oppoſe 
ce that right of election, or of chuſing, nominat- 
« ing, or appointing the returning officer or re- 
&« turning officers, who is or are to make return 
tc of ſuch election, which ſhall have been deemed 

« valid in the judgment of ſuch committee.” 
Section 27th enacts, * That if no ſuch peti- 
te tion ſhall be fo preſented, within the time 
te above limited for preſenting the ſame, the faid 
ce judgment of ſuch committee, on ſuch queſtion 
« orqueſttons, ſhall be held and taken to be final 
« and concluſive in all ſubſequent elections of 
e members of parliament for that place to which 
a cc the 


* th 
——— Y 
© "i — 


— 
=_ | 
— — — — — 


Ch. 7. at County Elections. 


cc 
cc 


cc 


cc 


cc 


the ſame ſhall relate, and to all intents and 
purpoſes whatſoever, any uſage to'the contrary 
notwithſtanding.” 

The 28th ſection provides, that © whenever 
any ſuch petition ſhall be ſo preſented, a day 
and hour ſhall be appointed by the Houſe for 
taking the ſame into conſideration, ſo that the 
ſpace of forty days at the leaſt ſhall always 
intervene between the day of preſenting ſuch 
petition and the day appointed by the Houſe 
for taking the ſame into conſideration ; and 
notice of ſuch day and hour ſhall be inſerted, 
by order of the Speaker, in the next London 
Gazette, and ſhall alſo be ſent by him to the 
ſheriff, or other returning officer, for the place 
to which ſuch petition ſhall relate; and a true 
copy of ſuch notice ſhall, by the ſaid ſheriff, 
or other returning officer, be forthwith affixed 
to the doors of the County-Hall or Town- 


Hall, or of the pariſh church neareſt to the 


place where ſuch election has uſually been 
held.” 

Section 29th enacts, . That it ſhall and may 
be lawful for any perſon or perſons, at any 
time before the day ſo appointed for taking 
ſuch petition into conſideration, to petition the 
Houſe to be admitted as a party or parties to 
defend ſuch right of election, or of chuſing, 
nominating, or appointing the returning of- 
X 2 ficer 
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ficer or returning officers, and ſuch perſon or 


perſons ſhall thereupon be ſo admitted, and 
ſhall be conſidered as ſuch to all intents and 
purpoſes whatever.” 

By ſection 3oth, it is enacted, © That at the 
hour appointed by the Houſe for taking ſuch 
petition into conſideration, the Houſe ſhall 
proceed to appoint a ſelect committee to try 
the merits thereof, according to the directions 
of the above-recited acts, and of this act; and 
ſuch ſelect committee ſhall be ſworn to try and 
determine the merits of ſuch petition, ſo far as 
the ſame relate to any queſtion or queſtions 
reſpecting the right of election for the place to 
which the petition ſhall relate, or reſpecting 
the right of appointing, nominating, or chuſ- 
ing the returning officer or returning officers 
who are to make return of ſuch election; and 
the determination of ſuch committee, on ſuch 
queſtion or queſtions, ſhall be entered on the 
Journals of the Houſe, and ſhall be held and 
taken to be final and concluſive in all ſub- 
ſequent elections of members of parliament for 
that place to which the ſame ſhall relate, and 
to all intents and purpoſes whatever, any uſage 
to the contrary notwithſtanding.” 
The 31ſt ſection recites, that © whereas it is, 
amongſt other things, enacted, by an act paſſed 
:n the ſecond year of the reign of his late Ma- 
| * « jeſty 
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« jeſty King George the Second, intituled, An 
te act for the more effectual preventing bribery 
« and corruption in the election of members to 
« ſerve in parliament, that ſuch votes ſhall be 
« deemed to be legal, which have been fo de- 
ce clared by the laſt determination in the Houſe 
ce of Commons; which laſt determination con- 
© cerning any county, ſhire, city, borough, 
c“ cinque port, or place, ſhall be final to all in- 
« tents and purpoſes whatever, any uſage to the 
« contrary notwithſtanding ; be it enacted, that 
« ſo much of the firſt act as is above recited, 
e ſhall be, and the ſame is hereby repealed, in fo 
&« far only as the ſame relates, or might be con- 
ce ſtrued to relate, to any ſuch determination to 
te be made in the Houſe of Commons ſubſequent 
« to the paſſing of this act.“ 


In the courſe of taking the poll, it has been 
much canvaſſed, whether the ſheriff acts in a 
judicial or miniſterial capacity. And each ſide 
has the ſanction of names of ſuch high authority, 


that I hazard the following obſervations with 
diffidence. 
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Sheriff mĩ- 
niſterial. 


We are told by Whitelocke, that the writ of 1 Whitel. 


ſummons to parliament is of that ſort called writs 
or letters of meſſage; and in a paſſage already 
cited he ſays, that the ſheriff acts as a miniſterial 
officer in the execution of it. At his county 

RX 3 court 


P. 357+ 
Pa. 4. 
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court he was to proclaim the day and place of the 
meeting of the approaching parliament, and to 
return the members choſen by the ſuitors there 
aſſembled. As ſheriff he had no right to inter- 
meddle in the election; he could neither, by 
virtue of his office, nor from any authority given 
by the writ, propoſe a candidate, or vote for one. 
He generally determined the election by the 
view; if a poll was demanded, the view was 
abandoned, and it was his duty to count the 
electors preſent. In doing this, in the early 
period of our parliamentary hiſtory, he probably 
found no difficulty; the freeholders in the ſeveral 
counties were very few in number, and well 
known to each other; and if a ſtranger intruded, 
he would be inſtantly diſcovered, and paſſed by. 
The ſheriff does not appear to have had autho- 
rity, by the common law, to interrogate the voters 
themſelves, or to examine witneſſes as to their 
qualifications ; nor could his deciſions affect their 
rights. His duty here bore ſtrong analogy to 
his duty when acting under the proceſs of the 
courts of juſtice, If he was commanded to arreſt 
a defendant, or to enforce appearance by diſtreſs, 
or to feize goods under a writ of execution, he 
was to beware that he did not ſubject himſelf to an 
action, by taking the perſon or goods of a ſtranger. 
Anciently no inconvenience might ariſe from this 
ſtrictneſs; poſſeſſion of a chattel was evidence of 

| 3 | the 
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the ownerſhip ; ſecret truſts were unknown, and Sheriff mi- 
every transfer, even of perſonal property, was . nn 
made publicly in the inferior courts of juſtice, 
before witneſſes appointed for that purpoſe, and 
the officers who preſided, to whom generally the 
proceſs of the ſuperior courts was directed. Nor 
was it more difficult to know the landed quali- 
fications of the few perſons who appeared at the 
county court, than the property of the chattels 
which the ſheriff was commanded to take into 
cuſtody of the law. Poſſeſſion of the land was 
alſo evidence of the property in it; and every 
alienation muſt have paſſed openly in the county 
court, before the ſheriff himſelf.—Beſides, if it is 
admitted that the election of knights of the ſhire 
belonged to the ſuitors of that court, and that as 
ſuch they were alſo inveſted with judicial power in 
the deciſion of cauſes inſtituted there, the law 
impoſed no heavier burden on the ſheriff, by 
requiring him to number them, and declare for 
whom the majority had voted in caſe of an elec- 
tion, than he was in the conſtant habit of per- 
forming, when he collected their votes, and pro- 
nourſced their judgment in a civil cauſe. 

The ſtatute of 8 Hen. VI. c. 7. made, I ap- fie Hhe A - 
prehend, no alteration in the general duty of the ee + 
ſheriff. The poſſeſſion and ownerſhip of the“ 2 *- 
land were matters of public notoriety, reſting in 
the perſonal knowledge of the ſheriff himſelf; 

X 4 but 
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Sheriff mi- but how much a voter might expend by the year 


niſterial. 
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2 


Dalton, 
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Pa. 247. 248. 


240. 


was a matter collateral to the property; and 
therefore, when the qualification of a voter was 
made to depend upon the value of his freehold, 
it was neceflary to give the ſheriff power to 
aſcertain it. For this purpoſe he was autho- 
Aal, T1zed, when he thought it neceſſary, to examine 
every voter upon oath*®, how much he might 
expend by the year. And fo obſerves Dalton: 


„The ſheriff is here made a judge in this 


ce caſe, to examine and judge of the ability of 


* theie chooſers of the knights for the parlia- 


* ment.” But even in this inquiry it may be 
doubted whether the ſheriff had judicial power ; 
for if the voter anſwered fully and unequivocally t, 

that 


® 'That neither the ſheriff, nor any other officer, could 
officially impoſe any oath upon electors, is clear from the 
caſes of Dorſetſhire, Yorkſhire, and Cirenceſter, before 
cited. The caſe of Briſtol, zaoth December, 1680, is to the 
ſame effect. The mayor and ſheriff of Briſtol having im- 
poſed an oath upon each freeman, before he came to yote, 
in theſe words : ** You ſhall ſwear that you are a freeman, 
and that you have not given your voice already,” they 
were ſent for in cuflody of the ſerjeant at arms. They 
abſconded ; and thereupon it was ordered (8th Jan. 1680) 
that an addreſs ſhould be made to his Majeſty to iſſue a 
proclamation to apprehend them ; but the parliament was 
prorogued on the next day, and was difſolved without 
meeting again. 

+ Perhaps ſome of my readers may diſcover a reſem- 
blance between the ſheriff and commiſſioners of bankrupt in 
| | this 
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that he might expend 40s. by the year, it is by Sheriff mi- 
no means clear that he might be rejected becauſe n 
he was diſbelieved. From the following caſes it 
ſhould rather ſeem, that after the yoter had raken 
the oath, the ſheriff could neither examine wit- 
neffes to contradict him, nor reject | his ſuffrage. 
Berkſhire, 224 December, 1690, it was proved, 10 Journ. 

that all that had polled had taken this oath ; and, P. 520. 
the perſons themſelves not being preſent, the 
committee reſolved not to admit a verbal aver- 
ment againſt an oath given by the ſheriff ro ſuch 
freeholders, they not being preſent; but the 

Houſe poſtponed the conſideration of this reſo- 
lution. Cambridgeſhire, 12th February, 1693. 11 Journ. 
The committee, after a debate and a diviſion, P 92. 
determined that they would admit evidence 
to unqualify thoſe that ſwore themſelves free- 
holders; and reſolved, that the fitting member 
was not duly elected, and that the petitioner was 
duly elected; but the Houſe diſagreed. In the 
caſes of Hertfordſhire and Surrey, both of which 11 Journ. 
were reported on the 16th of January, 1695, the P. 393. 


this reſpect, that they cannot commit a bankrupt, who fully 
and roundly, though falſely, {wears to a fact in making a 
diſcloſure of his effects, though he is bound to anſwer ro 
the /atisfafion of the commiſſioners, Ex parte Pedley. 
Trin. 25, Geo. III. B. R. In making this examination it was 
held, in the caſe of Miller v. Seare and others, in C. B. E. 
70 Geo. III. that their powers were miniſterial only. 


committee 
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Sheriff mi · committee reſolved, © that it is the opinion of 
niſterial. cc this committee, that evidence ought not to be 
— « admitted to diſqualify an elector, as no free- 
« holder, who at the election ſwore himſelf to be 
| * a freeholder; and the Houſe agreed. If then 
the committee or Houſe were not competent to 
examine evidence to contradict the oath of the 
voter, can it be ſuppoſed that the ſheriff was ? 
Was he inveſted with higher powers than the 
Houſe of Commons? Or, ſo long as their autho- 
rity was even doubted*, would the ſheriff dare to 
exerciſe it? We may then fairly infer, that, down 
to the 7 & 8 W. III. c. 25. which paſſed very 
ſoon after the laſt reſolution, the ſneriff was bound, 
by what the voter ſwore at the poll, to receive or 
reject his vote. 


This queſtion. was agitated in the following caſes. 
18 Journ. Bedfordſhire, 28th June, 1718. A motion being made, 
3 «« and the queſtion being put, that the counſel for the peti- 
: t tioner be admitted to give parole evidence as to a per- 
«« ſon's being no freeholder, who {wore himſelf to be a 
«© freeholder at the time of the election,“ it paſſed in the 
22 Journ, affirmative ; and fo did a reſolution, couched nearly in the 
P-. 593. ſame terms, in the caſe of Yorkſhire, 26th February, 1735. 
Of late years the Houſe of Commons, and its committees, 
have admitted ſuch evidence as of courſe, whenever the 
qualification of voters has been objected to. But, becauſe 
the Houſe of Commons, or a ſelect committee, is not con- 
cluded by the freeholders oath, it does not follow that the 

ſheriff is not. 


The 
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The cafe of Yorkſhire (1628) before cited, Sheriff 111 | 
ſtrongly ſhews that the ſheriff originally acted 3 , | 
only miniſterially in taking the poll; for, though pa. ,... 

he might examine a voter how much he might | 
expend by the year, it was there determined that [ 
he could not even aſk his name, 85 ö 
The office of a returning officer, at the common 15 Journ. | 
law, ſeems to have been pretty accurately de- P. 0. | 
ſcribed by counſel, in the caſe of Old Sarum, 11th 
December, 1705. It was diſputed, whether the 
right to make the return was in the burgeſſes (in | 
whom the right of voting lay) or in the bailiff { 
of the manor ; and it was contended, that the 1 
precept ought to be delivered to the bailiff, who 
is the computer of votes. 

By the 7 & & W. III. c. 25. it was no longer 
left diſcretionary in the ſheriff to examine or not 
the voters to their landed qualifications ; but, at 
the requiſition of any of the candidates, who might 
be ſuppoſed to be more materially intereſted, he 
might be compelled to adminifter a ſtricter oath, 


called the freeholders oath. In adminiſtering it 
he acted miniſterially, and therefore no alteration | 
was made in his general duty. This oath has . x 
been altered and enlarged ; and the ſheriff is now 

| obliged to adminiſter it, when any candidate, or 


perfon entitled to vote, thinks fit to impoſe it; 
but he cannot, by virtue of his office, call upon 
any of the voters to take it. This oath appears 


evidently 
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evidently to have «been introduced not to aſſiſt 
the ſheriff in the execution of his duty, but as a 
check upon him, to prevent © the evil practices 
c and irregular proceedings,” mentioned in the 
preamble of the act; whereby, as well the free- 
holders in their right of election, as alſo the per- 
ſons by them elected to be their repreſentatives, 
had been greatly injured and abuſed. So that 
the ſheriff might, for his own ſecurity, examine 
the voters by virtue of 8 Hen. VI. and the can- 
didates, or other electors, to prevent his injuring 
them in their franchiſe, might inſiſt upon the 
impoſition of the freeholders oath. 

The nature of the office of a returning officer 
underwent a very ſerious diſcuſſion in the court 
of King's Bench, in the year 1703, when Lord 
Holt preſided, in the great caſe of Aſhby and 
White, which will be ſtated preſently ; and the 


difference of opinion which prevailed there was 


not a little remarkable. The judges differing in 
opinion, gave their judgments ſeriatim. Gould, J. 
thought the action did not lie; for two reaſons : 
iſt, Becauſe © the defendants” (that 1s, the re- 
turning officers, who had rejected the plaintiff's 
vote) © are judges of the thing, and act herein as 
te judges. adly, &c. He afterwards ſaid, © as to 
ce the firſt, the King's writ conſtitutes the defend- 
ce ant a judge in this caſe, and gives him power 
“ to allow or diſallow the plaintiff's vote,” &c. 

; Powys, 
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Powys, J. ſaid, I am of the ſame opinion, that 
* no action lies againſt the defendant: iſt, Be- 
« cauſe the defendant, as bailiff, is quaſi a 
e judge, and has a diſtinguiſhing power either to 
* receive or refuſe the votes of ſuch as come to 
© vote, and does preſide in this affair, at the 
e time of election, though his determination be 
© not concluſive, but ſubject to the judgment of 
te the parliament, where the plaintiff muſt take 
his remedy.” Powell, J. who agreed that the 
action did not lie, ſaid: “ I do not agree with 
* my brothers upon their firſt reaſon, that the 
& defendant is a judge. I do not underſtand 
© what my brother Powys means, by ſaying, he 
« ig guaft a judge; ſurely he muſt be a judge, 
* or no judge. The bailiff is not a judge, but 
© only an officer or miniſter to execute the pre- 
ce cept.” Holt, Ch. J. who differed from the 
other judges, and thought the action might be 
maintained, ſaid: My brother Gould thinks no 
« action will lie againſt the defendant; becauſe, 
eas he ſays, he is a judge: my brother Powys 
&« indeed ſays, he is no judge, but quaſi a judge; 
« but my brother Powell is of opinion, that the 
« defendant neither is a judge nor any thing 
* like a judge; and that is true; for the de- 
ce fendant is only an officer to execute the pre- 


« cept; 1. e. only to give notice to the electors 


« of the time and place of election, and to 
| « aſſemble 
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c aſſemble them together, in order to elect, and 
c upon the. concluſion to caſt up the poll, and 
ce declare which candidate has the majority.“ 
The opinion of Lord Chief Juſtice Holt, thus 
far ſupported by that of Mr. Juſtice Powell, was 
recognized by the Houſe of Lords; and the ftate 
of the caſe, which they afterwards found it neceſ- 
fary to publiſh in juſtification of their deciſion on 


the writ of error, contains the following paſſage: 


« That the officer is only miniſterial in this caſe, 
* and not a judge, nor acting in a judicial capa- 
« city, is moſt plain; his buſineſs is only to 
« execute the precept, to aſſemble the electors, 
cc to make the election, by receiving their votes, 
computing their numbers, declaring the elec- 
« tion, and returning the perſons elected; The 
66 ſheriff, or other officer of a borough, is put to 
* no difficulty in this caſe, but what is abſolutely 
« neceſſary in all caſes. If an execution be 
* againſt a man's goods, the ſheriff muſt at his 
< peril take notice what goods a man has.“ 

If the office of ſheriff, in taking the poll, was 
merely miniſterial at the common law, and when 
the Houſe of Lords gave judgment, in 1703, in 
the caſe of Aſhby and White, it may be neceſſary 
ro examine what modern alterations have been 
made. By one act indeed, paſſed before 1703, viz. 
7 &8 W. III. c. 25. it was enacted, that no more 


than one ſingle voice ſhall be admitted to vote for 


One 
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one houſe or tenement. But the ſheriff is armed 
with no powers to enforce this proviſion. By 
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of the peace, upon notice from any of the candi- 
dates, is to attend with the duplicates at the 
election; for what purpoſe does not appear; but, 
as the act ſays no perſon hall vote who is not 
duly rated, it may be fairly inferred, that his at- 
tendance is required, that the candidates may, by 
a reference to the duplicates, prevent perſons not 
rated from voting. This implies that the ſheriff 
may reje& them; and, as queſtions of virtual 
rating are found ſtill to ſubſiſt, it may be the 
duty of the ſheriff to decide upon them. So as 
to the regiſtration of annuities, and perhaps in 
ſome other caſes. But the judicial powers now 


frequently exerciſed by the ſheriff at county 


elections, far exceed thoſe which have been 
granted by any acts of parliament. He has 
taken upon himſelf, without ſcruple,” to judge 
of all the various qualifications of eleQors ; and, 

even after they have ſworn to their being poſſeſſed 
of competent freeholds, has in ſome inſtances 
rejected their votes, upon the bare ſuggeſtions of 
perſons not examined upon oath, The diſpute 
between the two Houſes of Parliament, and the 
diviſion of the kingdom into parties, upon the 
caſe of Aſhby and White, naturally tended to 
eſtabliſh merit 3 in their judicial character ; and 

the 
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the violent reſolutions of the Houſe of Com- 
mons*, denouncing vengeance againſt all who 
ſhould commence actions, in which the right of 
voting could be brought to the determination 
of a court of law, effectually ſecured them in 
it. For a long ſeries of years it has been 
exerciſed without moleſtation ; and Mr. Juſtice 
Blackſtone, ſpeaking of the power and duty of 

the 


The Houſe of Commons came to the —_—_— reſolu- 
tions, on January 25th, 1703: 

Reſolved, That, according to the known laws and uſage 
of parliament, it is the ſole right of the Commons of Eng- 
land, in parliament aſſembled (except in cafes otherwiſe 
provided for by act of parliament) to examine and determine 
all matters relating to the right of election of their own 
members, 

Reſolved, That, according to the known laws and ogy 
of parliament, neither the qualification of any eleQor, nor 
the right of any perſon elected, is cognizable or determin- 
able elſewhere than before the Commons of England, in 
parliament aſſembled, except in ſuch caſes as are ſpecially 
provided for by a& of parliament. 

Reſolved, That the examining and determining the quali- 
fication or right of any elector, or any perſon elected to ſerve 
in parliament, in any court of law, or elſewhere, *than before 


the Commons of England, in parliament aſſembled (except 
in ſuch caſes as are ſpecially provided for by act of parlia- 


ment) will expoſe all mayors, bailiffs, and other officers, 
who are obliged to take the poll, and make a return there- 
upon, to multiplicity of actions, vexatious ſuits; and in- 
ſupportable expences, and ſubject them to different and 
independent juriſdictions, and inconſiſtent determinations in 


Reſolved, 
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the ſheriff, ſays, © Theſe are either as a judge, 
ce as the keeper of the King's peace, as a miniſ- 
ce terial officer of the ſuperior courts of juſtice, or 
« as the King's bailiff. In his judicial capacity, 
« he is to hear and determine all cauſes of 40s. 
ce value in his county court—be is likewiſe to 
ce decide the elections of knights of the ſhire, of 
te coroners, and of verderors—to judge of the 


\ Reſolved, That Matthew Aſhby, having, in contempt of 
the juriſdiftion of this Houſe, commenced and proſecuted ay 
action at common law, againſt William White, and others, 
the conſtables of Ailſbury, for not receiving his vote at an 
election of burgeſſes to ſerve in parliament for the ſaid 
borough of Ailſbury, is guilty of a breach of the privilege 
of this Houſe, 

Reſolved, That whoever ſhall preſume to commence or 
proſecute any action, indictment, or information, which ſhall 
bring the right of the electors, or perſons elected to ſerve in 
parliament, to the determination of any other juriſdiction 
than that of the Houſe of Commons, except in caſes ſpecially 
provided for by act of parliament, ſuch perſon or perſons, 
and all attornies, ſolicitors, counſellors, and ſerjeants at 
law, ſoliciting, proſecuting, or pleading in any ſuch caſe, 
are guilty of a high breach of the privilege of this Houſe. 
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Ordered, That the ſaid reſolutions be fixed upon Weſt- 


minſter-Hall gate, ſigned by the clerk. 
In the next ſeſſion, John Paty, and three others, who, 


after the above reſolutions were made, had commenced 


ſimilar actions againſt the conſtables, were voted guilty of a 
breach of privilege, and committed to Newgate; and 
Robert Mead, their attorney, was ordered into cullody of 
the ſerjeant at arms, 
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« qualifications of voters, and to return ſuch as he 
ce ſhall determine to be duly elected. As the keeper 
« of the King's peace,” &c. 

The inconveniences ariſing from this modern 
ſyſtem are ſuch as call loudly for the interference 
of the legiſlature. For let us ſuppoſe that a 
voter, who comes to poll, is objected to; he ten- 
ders his vote, anſwers all the queſtions which by 
law he is compellable to anſwer, and declares his 
readineſs to take the neceſſary oaths. Is the ſheriff 
to reject his vote upon the ex parte ſuggeſtion 
of the byſtanders? or is he to hear witneſſes on 
both ſides? View the proceeding in any light, 
it can only be a mockery of juſtice. The ſheriff 
can neither compel perſons to attend as witnefles, 
nor, if they do attend, to give evidence before 
him. But ſuppoſe, as has. been done at ſome 
elections, the ſheriff ſhould permit a voter to be 
objected to, after he has taken the freeholders 
oath, is the teſtimony of any perſons, not given 
under that ſolemn ſanction, to be ſet againſt it? 
And after all, is the voter to be deprived of his 
franchiſe, becauſe, nor having notice that his vote 
would be objected to, he cannot be prepared to 
contradict witneſſes, who ſhew a hoſtile diſpoſi- 
tion by appearing voluntarily againſt him ? The 
common law of England has in no other inſtance 
left the adminiſtration of juſtice in a ſtate ſo 
crippled and imperfect. 


The 
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broug t in the court of King's Bench, by a per- 


ſon entitled to vote at the election of members 


to ſerve in parliament for the borough of Aylef- + 


bury, againſt the conſtables, who are the return- 
ing officers, for rejecting his vote. The declara- 
tion ſtated, that on the 26th of November, in the 
12th year of William the Third, a writ for ſum- 
moning a parliament, to be holden ar Weſtmin- 
ſter, on the 6th of February, was iſſued to the 
ſheriff of the county of Bucks; that on the 29th 
of December it was delivered to the ſheriff; that 
on the goth of the ſame December, he iſſued his 
precept to the defendants ; and by virtue of that 
precept, they appoinred the 6th day of January 
following for the election, on which day the bur- 
geſſes were aſſembled for that purpoſe ; and the 


plaintiff adtunc & ibidem exiſtens burgenſis et 


inbabitans burgi prædicti et eleemeſynas ibidem aut 
alibi adtunc aut antea non recipiens ſed debite quali- 
fcatus & intitulatus exiſtens ad ſuffragium ſuum ad 


eligendum, c. tendered his vote, and required 


the defendants to receive the ſame; iidem tamen 
W. V. Sc. altunc- et ibidem conſtabulari burgi 
predifti exiſtentes, præmiſſiorum non ignari, ſed 


machinantes et fLaudutenter et malitioſe intendentes 


eundem Matthiam Afpby in bac parte damnificare, 


et de privilegiu ſuo de et in premiſhs prædictis 


* et totaliter fruſtrare, eundem M. A. ſuf- 
| TS -2 fragium 
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Sheriff re- fragium ſuum in ea parte dare adtunc et ibidem 
jecting votes. truxere et adtunc et ibidem penitus recuſavere ac 


eundum M. A. ſuffragium ſuum pro eligendo duos 
burgenſes pro burgo illo ad parliamentum prædictum 
dare permittendum, ac ſuffragium iꝑſius M. A pro 
eleftione illa non receperunt neque allocaverunt, 
Sc. The defendants pleaded not guilty, and the 
plaintiff had a verdict, with 5 I. damages. A 
motion was afterwards made in the court of 
King's Bench, in arreſt of judgment; and by 
three judges, Gould, Powtis, and Powell, againſt 
Lord Chief Juſtice Holt, the judgment was 
arreſted, A writ of error was brought in the 
Houſe of Lords; and on the 14th of January, 
1703, this judgment was reverſed, and judgment 
given for the plaintiff, by 50 Lords againſt 16. 
Trevor, Chief ſuſtice, and Price, Baron, coinciding 
in opinion with the three juſtices of the King's 
Bench.. Ward, Chief Baron, and Bury and Smith, 
Barons, ſupporting the opinion of the Lord 
Chief Juſtice Holt. Tracy agreed clearly that an 
action lay, but doubted of this form of declaration. 
Nevill and Blencowe were abſent. This deciſion 
gave great umbrage to the Houſe of Commons; 
and, after both Houſes had proceeded to great 
extremities, the Queen was obliged to put an 
end to the diſpute by a prorogation, and then a 
diſſolution, of the parliament. 
+ Ns From 


Y 8 \ 


_ the plaintiff bad a right to vote, but not before. i 


the writ of error, the queſtion remained the ſame ; 
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From the arguments uſed at the bar, and the gherif re. | 

judgments delivered from the Bench, it is clear jecting votes. 

that when the motion was made in arreſt of 

judgment, the ſingle queſtion before the court 

was, Whether an action would lie againſt a return- 

ing officer, for the mere obſtruction of a voter in 

the exerciſe of his franchiſe, without any imputa- 

tion of his having acted from malicious, or other 

improper motives? To that point only the argu- 

ments of Lord Chief Juſtice Holt were applied; 

and Powell, Juſtice, was of opinion, that the 2 L. Raym. 

plaintiff here came too ſoon, for that the action P 947. 

world lie after the parliament had determined that q 


— — — — 
22 —— > 4 


When it came before the Houſe of Lords, upon 


and in the parliamentary caſes no impuration of Brown, vol. 1. 

malice appears; indeed what is there alledged, P15. 

ſhews that the returning officer had acted bona 

fide : it is ſtated, that © ſome ſhort time before, the 

« overſeers of the poor of Ayleſbury warned the 

te plaintiff out of the pariſh, as a poor indigent 

*« perſon, unleſs he would give ſecurity to fave 

cc the pariſh harmleſs ; and, for that purpoſe, they . | 

c applied to the juſtices of the peace for an order | 

te to remove him; but while this matter was in 1 

« apitation, the election for members came on; 

when the plaintiff, offering himſelf to be 

ns as a burger, duly qualified, the defend- 
Y 3 ante 
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&« ants thought proper to reject his vote, alledg- 
« ing, that he was no ſettled inhabitant, of the 
« borough, and. had never Seekrieg Men to 

The violent proceedings, of the Houſe of 
Commons induced the Lords to publiſh. a juſtifi- 
cation of their deciſion, drawn up, as ſuppoſed, . 
by the Lord Chief Juſtice Holt himſelf; and in. 
that, though they make uſe of other arguments, 
inapplicable to. a caſe founded -0n..walice only, 


they protect themſelves under the mere formal 
words of the declaration, in the following terms: 


« Nor is there any danger to an honeſt officer, 


« that means to do his duty; for where there is 
ce a real doubt, touching the parties right of 


voting, and, the officer makes uſe of the beſt. 
* means to be informed, and it is plain his miſ- 
e take aroſe from the difficulty of the caſe, and 


ce 


not from any malicious or partial deſign, no 
« jury will find an officer guilty in ſuch a caſe, 
« nor can any court direct them to do it; fur it 
« is the fraud and the malice that intitles the party 
« to the action. In this caſe, the defendants: 
© Knew the plaintiff to be a burgeſs, and yet frau- 
cc * dulently and maliciouſly hindered him from 
0 his right of voting; and juſtice muſt, require. 


| « that ſuch, an obſtinate and unjuſt niuiſterial 
« o bcer ae not eſcape with indemnity,” dv 
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from commencing actions, which might bring 
into queſtian the qualifications of electors. But 
after the lapſe of more than threeſcore years, ſome 
electors for the county of Pembroke, whoſe votes 
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had been rejected, brought actions againſt the 


ſheriff; and on the gth of March, 1767, com- 
plaint was made to the Houſe of Commons, 
6e that, in breach of the privilege of this Houſe, 
% Matthias Davids, clerk, William Colly, clerk, 


«© and Alexander Thomas, gentleman, had brought 


« actions of treſpaſs on the caſe againſt John 


« Merrick, Eſq. late high ſheriff of the county 


ce of Pembroke, for refuſing their votes at the 
« late election for a knight of the ſhire to ſerve 


ce in this preſent, parliament; and that Albany. 


* Wallis and Samuel Cooper, attorneys at law, 
c and Thomas Watſon, clerk in the Exchequer, 
c acted as attorneys in the ſaid actions.“ It was 
moved, that the matter of this complaint ſhould 


be heard at the bar of the Houſe upon that day 
three weeks; but a debate ariſing, the debate was 


adjourned. —16th March. It was ordered to be 


heard on the Sth of April; but © the Houſe 


« being informed that Matthias Davids, clerk, 
e had diſcontinued the ſaid action of treſpaſs,” 


it was ordered, that the complaint, ſo far as re- 
lated to him, ſhould not be proceeded upon; 
1 4 and 


31 Journ, 
p. 211. 


Ib. p. 229. 


328 


Of the Proceedings Ch. 7. 


Sheriff re- and all the other perſons mentioned in the com- 
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p. 279. 
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2 Luders, 


_ * 248, 


plaint were ordered to attend the Houſe.—bth 
April. © A member preſent informed the Houſe, 
ce that he was authorized by the parties in pro- 
ct ſecuting the ſeveral actions, to undertake to 
« the Houſe, that the ſaid actions ſhould be diſ- 
te continued; and the conſideration of the matter 
* of the complaint was poſtponed.” - th April. 

The ſame member informed the Houſe, that the 
ſaid actions were diſcontinued ; and it was © re- 
t ſolved, that this Houſe will not proceed to 


« hear the matter of complaint of the ſaid actions 


tt having been brought; and the ſeveral perſons, 
who had been ordered to attend, were diſcharged 
from their attendance. 

Since theſe proceedings in the year 1767, 
which breathe a much more moderate ſpirit than 
thoſe before alluded to, two caſes have occurred, 
and have been allowed to paſs without any no- 
tice from the Houſe of Commons. - The firſt 
was the caſe of Sarjent and Milward.—It was an 
action brought by a reſident freeman of the town 
and port of Haſtings, in the county of Suſſex, not 
receiving alms, againſt the mayor, for refuſing 
his vote for two barons to ſerve in parliame for 
that town, at the general election in March, 
1784. The cauſe was tried at Lewes, before 
Eyre, Baron, at the Summer aſſizes, in 1785. 
The declaration was ſimilar to that in the caſe of 


Aſhby 
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Aſhby and White; the defendant was proved to Sheriff re- 
have acted maliciouſly in the refuſal of the plain- JeQng votes, 


tiff's vote, and a verdict was given for the plain- 
tiff, with 2001. damages. A motion was made, 
in the court of Common Pleas, to arreſt the 
judgment; but the defendant declined to argue it. 
And a writ of error being brought in the court of 


King's Bench, it was ſer down for argument in 


Eaſter Term, in the 26th of George the Third; 
but the court refuſed to hear any argument, de- 


claring, that whatever their opinion might be, 


they thought themſelves bound, upon the autho- 
rity of the deciſion in the Houſe of Lords, in the 
caſe of Aſhby and White, to give judgment for 
the plaintiff; and therefore the judgment was 
affirmed. The defendant acquieſced, and the 
judgment of the court of King's Bench was ſuf- 
fered to remain unimpeached. 


The other caſe is of ſtill more recent date, 2 Luders, 
Drewe v. Colton. It was an action brought againſt P. 545: 


the mayor of Saltaſh, as returning officer, for hav- 
ing refuſed the vote of the plaintiff a freeholder of 
a burgage tenement in that borough, at the elec- 
tion in 1786; the declaration was alſo in the ſame 
form as that in Aſhby and White. The cauſe came 
on to be tried by a ſpecial jury, before Mr. Juſtice 
Wilſon, at the Lent aſſizes for Cornwall, held at 
Launceſton, March the 27th, 1787. The counſel 

for, 


\ 
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for the plaintiff ſtated to the jury the hiſtory ard 
conſtitution of the-borough, deducing from thence 
the plaintiff's right to vote ; but declared, at the 
ſame time, that he did not mean to charge the 
defendant with having acted from any malicious 
motives in his refuſal of the vote. The defend - 
ant's counſel objected to the plaintiff's proceed 
ing with his evidence, after he had admitted-that 
the defendant had done nothing wilfully wrong; 
but had acted conformably to the uſage of the laſt 
thirty years, and to three concurring deciſions. ot 
the election committees; and contended, that the 
foundation of this action, and of all others againſt 
officers of the law, in the execution of their duty, 
was a wilful and malicious misfeaſance. 

The learned judge at firſt inclined to let the 
plaintiff proceed with his evidence; but, after a 
full hearing of all the counſcel on both ſides, 


he changed his opinion. He ſaid, the ſtatute of 


7 & 8 Will. III. c. 7. which was made to pre- 


vent falſe returns, and gives an action to the 
party grieved, does not allow it to the candidate 
himſelf, unleſs the return be wilfully falſe; and 
it would be very inconſiſtent to ſuppoſe, when 
the party, who is the moſt intereſted in the act, 
and moſt injured by it, cannot recover damages, 
except it be wilful, that one much leſs aggrieved, 
and who has leſs intereſt in the ſame tranſac- 
tion, ſhould yet be more favoured in the re- 

covery 
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covery of damages; and he mentioned, fot this Sheriff re- 
purpoſe; the caſe of General Burgoyne againſt jecting votes. 
Moſs, the mayor of Preſton, which was an action * 
for a falſe return, tried before Lord Bathurſt; 
and the jury being of opinion, that, in the execu- 
tion of his duty, he had acted according to the 
beſt of his judgment, and not maliciouſly, they 
gave a verdict for the defendant, to the ſatisfaction 
of the court. Mr. Juſtice Wilſon alſo obſerved, 
that Lord Chief Juſtice Holt, in the report of the 
caſe of Aſhby and White, in the King's Bench, 
endeavours to. eſtabliſh a different opinion, viz. 
that an action lies, generally, for the mere ob- 
ſtruction of the right; but that the deciſion of the 
Houſe of Lords, upon that caſe, was founded on 
a different principle, viz. the, wilfulneſs of the 
act; and that the ſame principle was inforced in 
the juſtification, which the Houſe of Lords pub- 
liſhed of their conduct, which, it was ſuppoſed; 
was drawn up by the Chief Juſtice himſelf. He 
ſaid, that Lord Chief Juſtice Holt ſtood ſingle in 
this particular opinionꝰ; but however he would, 
in deference to the authority of ſo great a name, 
direct the queſtion to be put upon the record in 
the form of a ſpecial verdict, in order to have it 
ſolemnly argued and determined, if the leading 


„This ſeems to be a miſtake; for Mr. Jaftice Powell 
thought the action would have lain, if the right had been 
En. nn in parliament. See pa. 33. 
„ ſl 
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Sheriff re- counſel for the plaintiff would declare his own 
jecting votes. aſſent to this opinion of Lord Holt. This the 


2 L. Raym. 


P- 942+ 


counſel for the plaintiff declined. The plaintiff 
was nonſuited, and no ſteps were afterwards taken 
to ſet aſide the nonſuit. 

In the caſe of Aſhby and White, Gould, Juftice, 
who thought that the action could not be main- 
tained, intimated, that after the parliament had 
adjudged a perſon had a right of voting, an infor- 
mation might lie againſt the ſneriff - for refuſing 
to receive his vote. But in the juſtification pub- 
liſhed by the Houſe of Lords, it is expreſsly 
ſtated, that the injured plaintiff, in this caſe, 


e has no other remedy beſide this action; no 


cc indictinent lies, becauſe it is a perſonal wrong 
© to the party, and no wrong to the public, 
te but only in the conſequence of it, as an evil 
« example, which tends to the encouragement 
t of other ſuch officers to commit the like tranſ- 
« greſſions. 

In caſe the ſheriff ſhould wrongfully reject a 
vote, which has been regularly tendered in the 
proper booth, and there ſhould be a petition 
againſt the election, ſuch vote will not be loſt, but 
will be added to the poll, as if it had been taken 
down when tendered. It is unneceſſary to cite 
caſes to prove this ; upon every petition on a con- 
troverted election, it is the conſtant practice for 


che ſelect committee (being by Grenville's act 


ſubſtituted 
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fubſtituted for the Houſe, or the committee of Sheriff re- | 
privileges) to add to, or ſtrike off, ſuch votes as Jecting votes. 
they find neceſſary to correct the poll, and make _ 

it an exact lift of all the qualified votes tendered | 
at the election. 


1 owards the cloſe of the laſt century can- votes 
didates at county elections not unfrequently re- Aueried. 
queſted ſheriffs to examine all the voters indiſ- 
criminately upon oath, as to their qualifications, 
when they came to poll. This was the teſt impoſed 
by the legiſlature, and had a conſiderable effect 
in the excluding of illegal votes. But popular 
elections for boroughs, where no ſuch teſt was 
given, were attended with great difficulties ; and | 
the anxiety of candidates, and the zeal of their | 
friends, frequently forced the returning officers 
to examine more minutely into the right of vot- 
ing than could be done conveniently, without | 
interrupting the poll. Hence aroſe the prafticer | 
of reſerving the conſideration of diſputed votes 
till the concluſion of the election, and of entering 
them conditionally on the poll, generally with, 
but ſometimes without, a query annexed. This 
appears, from the earlier caſes, to have been done 
with the conſent of the candidates and voters. | 

Thus Abingdon, 26th May, 1688. —The poll 10 Journ. 
was taken in writing, and it was agreed to admit P. 123. 
all that tendered themſelves, on condition of a 
4 ſcrutiny 


10 Journ. 
P- 406. 
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ſcrutiny of the ſcot and lot men afterwards ; that 


E= ſcrutiny was afterwards gone into, and the num- 
bers declared according to the amended poll. 
It was proved, that this practice had prevailed in 


the /i preceding elections, or more. 
Colcheſter, 11th November, 1690. The right 


of election was agreed to be in the freemen, not 


receiving alms. There were three candidates; 


Ib. p- 5 20. 


the poll was taken promiſcuouſly, and was to be 
ſerutinized afterwards; the petitioner, being 
firſt on the poll, demanded a return, but the 
mayor refuſed till the ſcrutiny. The clerks books 
were ſealed up, and delivered to the mayor, who 
ſent to the petitioner to be preſent at the ſcru- 
tiny, but he refuſed to come, upon which it was 
gone into without him; and at the concluſion of 
it, the petitioner had the ſmalleſt number of 
votes, and the other two were returned. The 
committee reſolved the ſitting members to be 
dun elected, and the Houſe agreed. 

Wareham, 22d December, 1690 Nineteen 
of the petitioner's votes were queried, and five of 
Mr. Okeden's; and: the petitioner refuſing or 
neglecting to make good the voices queried upon 
his poll, the mayor ſtruck them off on both ſides, 
and ſo Mr. Okeden had the majority. ra 

Tregony, 5th March, 169 5. When the poll 


44 4 caſt up, the queries which had been made 


were examined, and thoſe made out allowed on 
Naur! > both 
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both ſides, and the petitioner, as the. witneſs 
thought, ſatisfied. 

Reading, 24th November, 1699,—T be peti- 
tion ſtares, that the three candidates ſeverally ap- 
pointed a perſon to give notice of ſuch as they 
conceived had no right to poll, in order, if polled, 
to be queried and examined; but that the mayor 
forbad Edward Winchip, appointed by the peti- 
tioner, to give ſuch notice, &c. 

In one inftance the returning officer, with con- 
ſent of the candidates, ſubmitted the poll to the 
reviſion of perſons appointed by each party.— 
Devizes, 22d December, 1690. The candidates 
agreed that the poll ſhould be ſcrutinized by two 
of the council, as they call it, and two gentlemen ; 
which was done accordingly. And at Worceſter, 
Ith February, 1693, it was agreed that all free- 
men ſhould vote but thoſe that took weekly or 
monthly penſions, and to this the voters were 
examined pon oath, that being the ſcrutiny agreed 
upon. In both theſe caſes, as well as in the fol- 
lowing ones, 1t 1s clear that the returning officers 


did not act merely on their own authority, but 
with the conſent of the candidates and voters. 
Cumberland, 1oth November, 1768.— The. 


partiality of the ſheriff, in many inſtances, at this 


election, was ſtated in the petition; among the 
reſt, that ſome frivolous objections having been 
made to ſome of the petitioner's voters, for want- 


of 
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of certain evidence of their title, he had directed 


the names of ſuch voters to be entered upon the 
poll-book, with queries annexed, at the ſame time 


| promiſing to receive the evidence in queſtion, at 


ſome time before the return was made ; but after 
the clcſe of the poll, though ſuch evidence was 
frequently tendered to him, both 1n private and 
in public, and though three days elapſed between 
the cloſe of the poll and the return, he utterly 
refuſed to admit ſuch evidence, and rejected thoſe 
very votes, in breach of his ſaid promiſe, ſolemnly 
and repeatedly given. December 6th 1768. 
The petitioners having been heard, and this 
charge (as well as other parts of the petition) 
ſubſtantiated, their counſel were directed to con- 
fine themſelves to the return, Evidence was pro- 
duced on behalf of the fitting member, but the 
Houſe reſolved that the petitioner ought to have 
been returned. | 

Cumberland, 6th April, 1769.— Sir Gilfred 
Lawſon, the late high. ſheriff, being ordered to 
attend, evidence was produced to prove that he 
had made an undue return; and after he had made 
his defence, it was reſolved, * That it appeared 
« that Sir Gilfred Lawſon, Baronet, late high 
«© ſheriff of the county of Cumberland, did, at. 
te the laſt election of knights of the ſhire for the 
« ſaid county, unduly return Sir James Lowther, 
e Baronet, contrary to the majority of votes 
te received 
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« received by him upon the poll; and did, after votes 
e the poll was cloſed; take upon himſelf to reject dueried. 
ce ſeveral votes, which had been received upon 
& the poll in favour of Henry Fletcher, Eſq; 
« in order to create a majority in favour of 
« Sir James Lowther, Baronet, without hearing 
* counſc], or admitting evidence, in favour of the 
« ſaid votes, at the time of rejecting them, not- 
« withſtanding his promiſe to hear ſuch counſel, 
tc and receive evidence in their ſupport.” It was 
further reſolved, that he had © thereby ated par- 
ct tially and illegally, in manifeſt violation of the 
ce rights of the freeholders of the ſaid county, and 
cc in breach of the privilege of this Houſe.” —Ir 
was then ordered, that for his offence he ſhould 
be taken into cuſtody of the ſerjeant at arms; a 
motion that he ſhould be committed to Newgate, 
inſtead thereof, was negatived, 113 to 60.— 
April 24th, a motion was made, but withdrawn; 32 Journ. 
that he ſhould be brought up and reprimanded. P 43+ 

In the caſe of Bedfordſhire, 1784, ſeveral votes 1 Luders; 
were entered upon the poll book, with queries P. 35% K 
annexed ; and at the cloſing of the poll, the ſheriff 
adjourned the county court, in order (among 
other reaſons) to diſcuſs the queried votes, and 
this was not objected to. 


It has been diſputed how far the ſheriff, having 
admitted queried votes upon the poll, can of his 
own authority, and without the conſent of the 
Z candidates 
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candidates or voters, afterwards ſtrike them off. 
It has been contended, that, ſuppoſing he is a 


Judicial officer, and has power to inquire into 


the legality of votes before he receives them; 
yet that having once admitted them on the 
poll, it is concluſive as againſt him, and his 
return muſt be made upon the numbers ſo ad- 
mitted. 

New Shoreham, 17th December, 1770.—The 
ſele& committee reſolved, that Mr. Rumbold 
ought to have been returned ; and that it appeared 
to the committee, that eighty-ſeven perſons voted 
for Mr. Rumbold, thirty-ſeven for Mr. Purling, 
and four for Mr. James. That all but one that 
voted for Mr. Rumbold took the bribery oath 
before he polled ; that Hugh Roberts, the re- 
turning officer, put queries to the names of 76 
of the voters for Mr. Rumbold, at the time they 
gave their votes, and immediately at the cloſe of 
the poll declared Mr. Purling duly elected. The 


committee alſo reſolved, that the conduct of the 
returning officer, in taking the poll, and making 


the return, was 1llegal.—February 12th, 1771. 


The Houſe proceeded to hear the above charges 
againſt the returning officer, and © reſolved, that 
Hugh Roberts, the late returning officer for 


the borough of New Shoreham, having, at the 
« laſt election for the ſaid borough, received 
« upon the poll 87 perſons, who voted for Mr. 
$ « Rumbold, 
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* Rumbold, who all, except one, had taken the Votes 
« bribery oath, and 37 who voted for Mr. Pur- queried. 
ce ling, and having, immediately on the cloſe of 

* the poll, declared Mr. Purling duly elected, 

« and returned him accordingly, hath thereby 

ce acted illegally, and in breach of the privilege 

* of this Houſe.” And the ſaid Hugh Roberts 

was, for this offence, ordered to be taken into 

cuſtody of the ſerjeant at arms, 

February 14th, 1771.—The. ſpeaker (Sir 33 Journ, 
Fletcher Norton) reprimanded Hugh Roberts, P _ 
at the bar of the Houſe, upon his knees; and in 
his ſpeech upon that occaſion, printed by order 
of the Houſe, were the following paſſages: © You 
* have ſaid, that you did not receive the votes 
“ abſolutely, but only admitted them to poll 
c conditionally, and ſubject to future reviſion, 
ce as appears by the queries ſet againſt their 
© names. 

I think this circumſtance alone, was it true, 

« would not much avail you; for I have always 
ce been of opinion (although I do not know that | 
e the reſolutions of the Houſe have gone ſo 
e far) that the practice of receiving votes with | 
ce queries, by the mere authority of the returning 
ce officer, and without the conſent of the parties, | 
ce js illegal; I am ſure it is dangerous; for, if once 
te jt be admitted by this Houſe, that the return- 

* ing officer has a right to receive votes upon 
Rs „ ce terms 


37 Journ, 
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terms which are to ſubject them to his future 


deciſion, after the poll is cloſed, and the num- 
bers known, it will always be in the power of 
that officer, ſo to manage the queried votes as 
to return which of the candidates he pleaſes ; 
and if he is either an artful man himſelf, or 
artfully aſſiſted by others, he will alſo be able 
ſo to do the buſineſs as to make it difficult to ſet 
aſide what he hath done, and more difficult to 
puniſh him for doing it. 

« But your caſe does not afford you even this 
excuſe; for it has been proved, that, although 
you reſerved the queried votes for future diſ- 
cuſſion and reconſideration, you made your 
return without either, as ſoon as the poll was 
over, rejecting, as you declared, all thoſe who 
had voted for one of the candidates (which 
amounted to a great majority of the whole) on 
account, as you alledged, of corruption, not- 
withſtanding you had adminiſtered the oath 
againſt bribery to all, except one, of thoſe you 
thought proper to reject.“ 


Dovnton, 23d December, 1779 Mr. Shafto, 
in his petition, complained © that H. Dench, the 
« returning officer, behaved very partially and 


unfairly in the execution of his office, inaſmuch 


ce as, though he admitted on his poll the names 
« of thoſe who voted for the petitioner, yet, con- 
« trary to the duty of his ator, he put queries on 


1 


c the 


. 
* - * 


/ 


Ch. 7. at County Elections. 
ce the greateſt part of the votes he ſo received; 


and unlawfully returned 


& gally rejected them, 
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queried, 


| Conn mmm 
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<A 


Mr. Bouverie“. When the cauſe came before 
the ſele& committee (16th February, 1780) Mr. 


Shafto's counſel, in opening the caſe, confined 
themſelves to the charge againſt the returning 
officer, in order to obtain a deciſion in their favour 
upon the matter of the return, previous to their 
entering upon the merits of the election; but the 
committee directed them to proceed to the merits 
of the election, and afterwards determined gene- 
rally in favour of the petitioner, without adding 
any particular reſolution concerning the return. 


In general the object of putting a query to the 
name of a diſputed voter was, that the returning 


officer might make inquiry into his right of voting, 
before he finally declared the numbers on the poll; 


but it might alſo be affixed for other purpoſes.— 
Thus Southampton, 17th March, 1695. It was 
proved, that at former elections outliving bur- 


11 Journ. 
p. 518. 


geſſes had been polled, but put down with a 


mark, to be tried upon any queſtion in parliament. 
And Cockermouth, 6th March, 1710. The pe- 
titioner's counſel inſiſted, that they ought to pro- 


At the election there were for Sbafto thirty- one votes, 
and for Bouverie eight; and the returning officer had firſt 
queried, and then rejected, twenty-eight of Mr. Shafto's 
votes. 


23 ceed 


16 Journ. 


P. 537. 
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Votes ceed to qualify and diſqualify only ſuch votes as 
WS. were queried upon the ſcrutiny ; and the fitting 
member's counſel acquainting the Houſe, that 
there were liſts exchanged between the parties on 
the 24th of January laſt, of what votes each 
party would inſiſt upon to diſqualify, the Houſe 
ordered, that the evidence ſhould be confined to 
the votes queried at the election, and the liſts 
mutually delivered on the 24th of January laſt. 


Miſtakes in Any miſtake, or improper conduct of the 
the poll. ſheriff or poll clerks, in conducting the poll, does 
not avoid the election, if in other reſpects there 
has been © a ſubſtantial and good eleftion;” thus 
the admiſſion of perſons not having any right to 
vote, will not vitiate the proceedings, where all 

-thoſe who had a right were actually polled, and 

there is a clear majority of them, without in- 

cluding the invalid votes. A voter ſhould be 
very careful that the poll clerk makes no miſtake 
in entering his vote; for it is incumbent on the 
ſheriff to be extremely jealous of every application 
afterwards to alter the poll book. The clerk is 
ſworn to take down truly the votes, as they are 
given, and the entries are made under the in- 
ſpection of perſons appointed by the candidates 
themſelves. After the election is finiſhed, the 


poll books are the moſt natural and authentic 
evidence of the vote; and therefore, in caſe of 
any 
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any miſtake, it ought to be pointed out to the 
ſheriff immediately, or at leaſt before the numbers 
are declared. 

In the great caſe of Aſhby and White, Mr. 
Juſtice Powell ſaid, © that if the plaintiff gives 
cc his vote for a candidate, that it is as effectual 
cc as if the officer writ it down; for it is his vote 
c by the giving of it, and the officer cannot 
© hinder him of it, and on a poll it muſt be a 
ce good vote, and mult be allowed.” This ob- 
ſervation was made by this learned judge, with a 
view to the caſe before him, viz. a borough elec- 
tion; but the principle is no leſs true when ap- 
plied to county elections. It would be highly 
dangerous to the liberty of the ſubject, if the 
officer, by making a falſe entry, could deprive an 
elector of his vote, and ſo return a favourite can- 
didate, contrary to the truth of the caſe, and againſt 
the votes of a majority. Even before checque 
books were allowed, inſpectors were appointed 
by the candidates to ſee that the clerks made 
no falſe entries in their poll books; and if no 
complaint was made during the election, it might 
fairly be preſumed, that there was no miſtake; 
and there could be little reaſon to apprehend foul 
play, becauſe the books were authenticated, not 
only by the oath of the poll clerk, but the teſti- 
mony of a friend of each candidate, appointed 


for the expreſs purpoſe of inſpecting his conduct, 
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and ſeeing that every vote was regularly entered. 
At ſhould ſeem, however, that the legiſlature 
thought theſe precautions inſufficient to pre- 
vent voters from being deprived of their moſt 
valuable franchiſe, through the default of a care- 
leſs or corrupt officer; and therefore, by a ſub- 
ſequent ſtatute, the inſpector of every candidate 
was permitted to have a checque book upon the 
book kept by each of the poll clerks. It is not 
eaſy to comprehend why a checque book was al- 
lowed, unleſs it was with an expreſs view to pre- 
vent errors, or correct them if they crept into the 
original poll. Upon looking into the caſes in the 
Journals, moſt of them may be explained in this 
way; for it will be found, that, after inſpec- 
tors were allowed, but before the inſtitution of 
checque books, the entry on the poll was gene- 
rally * conſidered as concluſive, and the evidence, 
neither of the voter himſelf, nor of others, was 
admiſſable to prove there was a miſtake ; but in 
all the cafes, except one, ſince checque books 
were introduced, they, with other evidence, have 


* Cambridgeſhire, 12th February, 1693 (which was be- 
fore inſpectors were appointed) evidence was permitted 
to contradict the ſheriff*s poll book, and even the evidence 
of the voter himſelf was deemed ſufficient. . At this election 
each. candidate was allowed to have a poll book, as well as 
the ſheriff's officers ; but it does not appear that there was 
any diſagreement between the books of the Keri and the 
candidates. | 


been 
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been admitted to contradict the poll books, where Miſtakes in 
the miſtake was pointed out in reaſonable time. the poll. 
Rutland, 20th January, 1710. —One Samuel 16 Jon; 
Freeman being offered to prove perſons voting p. 463. 
on the fitting member's behalf, who are entered 
on the ſheriff's poll to have polled for the peti- 
tioner, the queſtion being put, that Samuel 
Freeman be admitted to prove his voting con- 
trary to the poll then taken by the ſheriff, it paſſed 
in the negative. | 
Bedfordſhire, 14th July, 1715.—A witneſs 18 Journ. 
being called, to prove that one William Reynold P . 
voted contrary to what appears by the ſheriff's 
poll, which being objected to by the petitioner's 
counſel, and both parties being heard upon the 
queſtion, that the counſel be admitted to examine 
Edward Kemp, to prove that William Reynold gz 
voted otherwiſe than he is put down in the ſhe- 
riff's poll, it paſſed in the negative. And in the 22 Journ. 
caſe of Southwark, 1oth February, 1735, the P 35+ 
ſame thing was attempted, the point again argu- 
ed, the two foregoing caſes referred to, and the 
Houſe, zemine contradicente, paſſed the like reſo- 
lution, | 
The caſe of Eſſex, 17th May, 1716, ſeems con- 18 Journ. 
tradictory to the preceding ones. The petitioners P. 447: 
added three to their poll; one who yoted for the 
petitioner, and was wrote down for the ſitting 
member; another who voted for the petitioner, 
8 and 
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and was ſet down for Mr. Middleton, who was 
dead; and another, who was undercaſt in the 
petitioner's poll. 

Oxfordſhire, 15th April, 1755, is the caſe 


before alluded to, as the only exception ſince the 


18 Geo. II. The counſel for Lord Wenman and 
Sir James Daſhwood, in order to rectify a miſtake 
in an entry on the poll, in the deſcription of a 


| freehold for which a vote had been given for 


them, offered to produce one of the checque 
books kept by their inſpector, together with the 
parole evidence of ſeveral perſons preſent at the 
time when the voter was polled. The counſel 
on the other ſide objected to the admiſſion of evi- 
dence to contradict the ſheriff's poll. The point 
was fully argued; and upon putting the queſ- 
tion, that the counſel be admitted to produce the 
above evidence to prove that the voter had voted 


for a frechold lying 1 in a place different from that 


which is entered in the original poll book, and 
that he then declared the freehold for which he 
voted to be in the occupation of a different 
perſon from that which is alſo entered in the you 
book, it paſſed in the negative. 

In the Bedfordſhire caſe, in 1784, it was 


obſerved, on the caſes of Rutland and Bedford- 


ſhire, that they happened before checque books 
were allowed ; that of Southwark was a borough 
election, and checque books are directed in coun- 

ties 


* 
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ties only, and beſides, that caſe alſo was before the Miſtakes in 
ſtatute of 18 Geo. II; and that the beſt anſwer dhe poll. 

to the Oxfordſhire reſolution is, that the whole of 
that election was diſputed with a degree of party 
violence, which did not allow much room for the 
operation of reaſon and juſtice, but, if it were 
not ſo, inſtances might be mentioned where reſo- 
lutions, directly contrary to it, have paſſed in the 
Houſe; and the Glouceſterſhire caſe “, in 17 80,was 
cited. The caſe of Eſſex was not mentioned. 

Pembrokeſhire, 22d February, 1770.—The 32 Journ. 
checque clerks in the ſeveral booths were, after P 7*** 
argument, examined to prove the number of free- 

| holders and leaſeholders who voted at the elec- 
tion, and to ſhew that the majority of freeholders 
was in favour of the petitioner. 

In the caſe of Glouceſterſhire, 1780, it was Glouceſter, 
reſolved, nem. con. © that the counſel ſhould not P' 139. 
ce be at liberty to adduce evidence to contradiæt 

c the deſcriptions or entries in the poll book ;” 


® Bedfordſhire, 1784.— One of the counſel for the peti- x Luders, 
tioner mentioned to the committee, that a learned judge had, p. 349 
from his memory, informed him, that in an action againſt ö 
the ſheriff of Buckinghamſhire, for a falſe return of mem- 
bers for Marlow, tried many years ago before Mr. Juſtice 
Deniſon, in which a Mr. Moore was plaintiff, that judge 
had admitted the evidence of a checque clerk to contradict 
the poll ; but the particular circumſtances of the cauſe he : 
could not ſtate. * 


but 
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but that they might adduce evidence to explain 
them; and therefore, where a voter had given in 
his freehold as in a different pariſh and hundred 
from that in which it actually lay, the committee 
would not allow evidence to ſhew that it lay in a 
different pariſh and hundred. Here it ſeems the 
ehecque book agreed with the poll book; but 
where the poll clerk had neglected to put the word 


jurat, oppoſite a voter's name, and the checque 


clerk was produced to prove he had been ſworn, 
the ſame committee reſolved, nem. con. that evi- 


_ dence be permitted to prove he was ſworn to his 


freehold. Upon the principle, that the miſtake. 
of the poll clerk ſhall not deprive a voter of his 
franchiſe, the ſame committee determined, that 
where the poll clerk had admitted a perſon to 


vote for lands not included in the liſt in the 
booth where he polled, his vote ſhould not be 


loſt, though taken contrary to the terms of the 
ſtatute, This is an inſtance of a miſtake of a 
different nature from any yet mentioned, and ſo 


does not fall within the general rule; for here 


the agreement of the checque book with the poll 
book gives no ſecurity to the voter, and no au- 
thenticity to the entry; beſides, no danger was 
likely to enſue from allowing ſuch a miſtake to 
be rectified, for it was apparent on the face of the 
books 3 and notorious to the whole 
county. 


The 


Ch. 7. at County Elefions. 349 


The power of the ſheriff, during the poll, to Miſtakes in 
rectify miſtakes in the poll books, and the evi- the poll. 
dence he ought to receive in proof of ſuch miſ- 
takes, were queſtions much agitated in the caſe 
of the county of Bedford, in 1784, when the re- 1 Loders, 
turn was under conſideration of the committee. P. 35% 
The candidates were, the Earl of Upper Oſſory, | 
the Hon. Mr. St. John, and Lord Ongley. At 
the cloſe of the poll the numbers were, for Lord 
Oſſory, 1050; for Mr. St. John, 974; for Lord 
Ongley, 973. The two former were returned, 
and Lord Ongley petitioned againſt the return 

of Mr. St. John, on the ground that © the votes 
« of two perſons who had voted for him, had 
* been entered in the poll book as given for the 
ce two other candidates; and the vote of a third, 
© who had voted ſingly for the petitioner, was 
© not entered at all in the poll book. That the 
«© miſtake concerning the vote of William Lugſ- 
ce den, one of the two firſt, was diſcovered before 
te the cloſe of the poll, and application was made 
ce to the ſheriff to correct it, and evidence offered 
9 to him for the purpoſe, which he refuſed to re- 
© ceive.” The checque clerk was permitted to 
give evidence of the miſtake as to Lugſden's vote, 
and it was proved, that in the checque books 
of both partics, his vote was entered for Lord 
Ongley, and not for Mr. St. John, as put down 

by the poll clerk. Evidence was alſo given, that, 
. | before 
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before the poll he intended to vote for Lord 
Ongley, and that, after it, he faid he had voted 
for him. The voter himſelf was not examined 
by the . petitioner's counſel ; but they ſaid he at- 
tended, and the fitting member's counſel might 
examine him, if they thought proper, but that 
they had reaſons for thinking it improper evi- 
dence on their part. It was alſo proved, that 
means had been purſued to rectify the miſtake ; 
that, as ſoon as it was diſcovered, a memorandum 
was made in the petitioner's checque book ; that 
the poll clerk was informed of it, and was willing 
to have made his book agree with both the checque 
books. Lord Ongley applied, during the poll, for 
leave to inſpect the poll book of the hundred in which 
Lug ſden's vote had been entered, for a particular 
purpoſe . (not naming it) which was refuſed by the 
ſheriff. As to the time at which the miſtake was 
mentioned to the ſheriff, and he was applied to 
to correct it, there was a contrariety of evidence; 
155 the committee reſolved, 1. That the ap- 

« plication to the ſheriff was ſuch, and made in 


. © ſuch time, as to call upon him to attend to it.” 


And, 2. That the ſheriff ought to have taken 


the vote of William Lugſden from the poll of 


Mr. St. John, and added it to the poll of Lord 
« Ongley.” 
This caſe, in which the above reſolutions did 


not paſs without much conſideration, eſtabliſhes 
d -- the 
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the power of the ſheriff to correct all miſtakes in 
the poll books, where the checque books do not agree 
| with them, and where he is applied to in due time 
for that purpoſe ; but, in the ſame committee, a 
reſolution being propoſed, © that the counſel be 
«© admitted to produce evidence to correct miſ- 
* takes upon the poll book, although no ſuch 
« evidence was tendered to the ſheriff,” it paſſed 
in the negative. And evidence being produced, 
by the counſel for the ſitting member, to ſhew 
that one Thomas Eyre, whoſe name was entered 
by the poll clerk as voting for Lord Offory only, 
had voted for Mr. St. John likewiſe ; but it being 
admitted, that they could not prove notice of the 
miſtake having been given to the ſheriff during 
the poll, a reſolution was propoſed, © that the 
*© counſel be admitted to produce evidence rela- 
ce tive to Thomas Eyre,” but paſſed alſo in the 
negative, In this caſe of Eyre, it is aot ſtated 
that the checque books agreed with the poll 
book; but if they had not agreed, it would pro- 
bably have been mentioned in the report. In the 
caſe of one Edward Bennet, who had voted for 
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Lord Offory and Mr. St. John, but whoſe vote, 


in the poll book, was entered for Lord Oſſory 
only, it was admitted that both the checque books 
agreed with the poll book; but notice had been 
given, when the miſtake concerning Lugſden's 
vote was mentioned to the ſheriff, that, if that 

| Was 
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was gone into, there were ſeveral miſtakes in the 
entries in the poll books on the other ſide to be 
heard; and the committee reſolved, that, under 
theſe circumſtances, “ the counſel be admitted to 
« produce evidence relative to Bennett's vote.” 
The voter was the only witneſs called to prove 
the miſtake; and the committee, after argu- 
ment; reſolved that his evidence ſhould not be 
admitted. He was objected to principally as 
intereſted ; but the ground of the deciſion does 
not appear. 

The Bedfordſhire committee, appointed in 
1785, to determine the merits of the election 
(after the former committee had decided upon the 
return) not only admitted evidence to contradict 
the entries of votes, where the checque books 
agreed with the poll books, but even, contrary 
to the deciſions of the committee which deter- 
mined the return, permitted the voters themſelves 
ro be examined for that purpoſe. This was car- 
ried to ſuch an extent, as will appear from the 
following caſes, that, after having decided upon 
the regularity of entries, on the /ingle unſupported 
teſtimony of the voter himſelf, againſt the poll 
books and checque books confirming each other, 
the committee found itſelf obliged to paſs a reſo- 
lution to reform its own practice. 

The name of William Day being entered on 


the poll for Lord Offory and Mr, St. John, in- 


ſtead 
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ſtead of Lord Oſſory and Lord Ongley, the book 
was rectified on the evidence of the voter him- 
ſelf, confirmed by perſons that were preſent 
and other circumſtantial evidence ; but here the 
checque books contradicted the poll. 

Prior to this, the committee, in the caſe of 
Thomas Ayres, had reſolved, © that it was com- 
&« petent for them to hear evidence to correct an 
<« entry on the poll;” and accordingly, notwith- 
ſtanding both the poll book and checque books 
were agreed in entering his name for Lord Oſſory 
only, parol evidence of a byſtander was received 
to prove that he had voted for both Lord Offory 
and Mr, St. John, and the voter himſelf was 
examined for the ſame purpoſe. The miſtake, 
being proved to the ſatisfaction of the committee, 
was rectified by putting the voter's name upon 
the poll for Mr. St. John alſo. 

R. Taylor and James Smith were each ob- 
jected to for being deſcribed on the poll as vot- 
ing for premiſes of leſs value than 4os. a year, 
held by a certain perſon. Each of them had 
other premiſes, ſufficient to make up 405. a year, 
in the occupation of another tenant. Each of 
them ſwore that he had given in the names of 
both of his reſpective tenants to the poli clerk, 
though he had in the oath repeated the deſcrip- 
tion in the poll, and the checque books on both 
| ſides confirmed the poll book. Taylor's teſti - 
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return of the Earl of Oſſory and John Knight, Eſq. 


poll; but Smith's was not believed, for he was 
rejected. 

It ſhould ſeem, that theſe caſes had convinced 
the committee of the danger of permitting ſuch 
teſtimony to be received in oppoſition to both 
the poll books and checque books; for in the caſe 
of James Smith (which was laſt determined) after 
reſolving, © that the voter might be called,” 
they © recommended it to the counſel to avoid, 
ce in ſuch caſes, the producing witneſſes unſup- 
© ported by other teſtimony, or any concurring, 
cc circumſtances, as their evidence would not be 
« likely to have weight in the deciſion.” 


If any perſon ſhould be propoſed as a candi- 
date for knight of a ſhire, againſt his own incli- 
nation, there 1s no doubt that the ſheriff would 
be bound to receive the vgtes tendered for him, 
and to return him, in caſe he ſhould have the 
majority. Formerly inſtances of this ſort have 
occurred, County of Glouceſter, gth April, 
1624. The committee and the Houſe reſolved, 
that Sir Thomas Eſtcourt, having had a majority 
of votes on the poll, was duly elected and return- 
ed, although he had declared, at the time of the 
election, that he wiſhed not to be choſen. 

Briſtol, 16th May, 1661.—There was a double 


in 
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in one indenture, and of Sir Humphry Hooke, 
Knight, and John Knight, Eſq. in another. Sir 
Humphry Hooke had ſubſcribed to the election 
of the Earl of Offory, had ſealed his return, and 
renounced his own election. The report of the 
committee of privileges and elections thereupon 
was, that the return was therefore ſingle, that 
Sir Humphry Hooke might renounce his return, 
and that the Earl of Offory might ſit till the 
merits of the cauſe, touching the ſaid election, 
were determined ; and the Houle agreed. It was 


355 


A perſon 
elected 
againſt his 
will. 


— poninne 


8 Jown. 


afterwards referred to the committee of elections. P. 626. 631. 


Petitions from the burgeſſes of Briſtol were pre- 
ſented to that committee, the then mayor of 
Briſtol ordered to attend, and their report was, 
that «© they found Sir Humphry Hooke had 
* much the majority of voices ;” and that their 
opinion was, © that he was duly elected, and ought 
* to fit.” The Houſe agreed; and ordered that 
* * the new mayor, heretofore ſheriff for 
the city of Briſtol, be committed to the ſerjeant 


at arms, for his miſdemeanour in making a falſe 


return for the ſaid city. 


The Houſe of Commons has been very jealovs 
of truſting returning officers with. the power of 
judging of the ability or diſability of candidates. 
In-this reſpect, they have been held to act merely 
wmiſterially 1 in computing the number of yotes, 

A a 2 and 
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Sheriff not and returning the perſons, whether diſqualified 
to judge of or not, who have had the majority, In one caſe, 
the SHADY indeed, it was determined, that the denial of the 
dates. poll to a perſon diſqualified did not avoid the 
rs.” election. Leominſter, 22d March, 1661. A 
p. 392. poll was denied to Mr. Coningſby; but he being 
a priſoner in execution for debt, and not eligible, 
the denying the poll to him could not avoid the 
election; and the ſitting members were declared 

duly elected. 

In another caſe it was reſolved, that a perſon 
diſqualified by office was incapable of claiming to 
ſit in parliament ; and the returning officer, who 
had returned others, who had fewer votes than 

21 Journ. the petitioner, eſcaped without cenſure.—In the 
1 5% caſe of Bedford, ad and 14th February, 17 27, and 
16th April, 1728, Ongley and Metcalf had a 

majority on the poll, but Orlebar and Brace were 

returned. Ongley and Metcalf petitioned ; but 

it coming out at the hearing that Ongley had an 

office, touching collecting the cuſtoms, at the 

time of the election, he was therefore reſolved 

« to be incapable of claiming to fit in parliament 

« for the ſaid borough.” Whereupon the coun- 

ſel did admit, that Orlebar and Metcalf were 

duly elected; and no defence being made by 

Brace, Orlebar and Metcalf were reſolved to be 

_ duly elected. 


But 
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But the general current of authorities is the Sheriff not N 
other way, as in the following inſtances: 2 2 | 
Leiceſterſhire, February 7th, 1620.—At the of 94 gg | 
election Sir George Haſtings was choſen, and Sir dates. 1 
Henry Haſtings; and Sir Thomas Beaumond ot: er. | 
queſtioned abour being choſen. The ſheriff ad- 5 12 2 
journed the court till two in the afternoon, when 
thoſe two gentlemen were again choſen. Sir 1 
Thomas Beaumond objected there were many | 
copyholders, and that Sir George Haſtings was 
not an inhabitant or freeholder of the county. 
The ſheriff returned Sir Thomas Beaumond, 
The merits were afterwards heard by the Houſe, pa. 513. 516. 
and counſel argued the point of the eligibility of 
Sir George. The Houle, notwithſtanding the | 
acts of 1 Hen. V. and 8 & 23 Hen. VI. reſolved | 
he was eligible. It was alſo objected to Sir | 
Thomas Beaumond, that he was not elected in | 
time, while Sir George was elected at the hour | 
appointed. Mr. Holt, in the debate, faid, © the 
&« ſheriff is judge of the number of voices, but 1 
ce not of ability or diſability; ergo his return 4 
ce naught.” The ſpeaker charged the ſheriff, 
when brought to the bar as a delinquent, © that, 
« knowing Sir George Haſtings to be elected by 
ce the greateſt number, he refuſed to return the 
« election of Sir George Haſtings, choſe, and 


& returned another,” 
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Sheriff not Coventry, gth April, 1627.,—One ſheriff re- 
to judge of turned two gentlemen, not reſident in the city, 


9 * choſen by the majority; the other ſheriff two 


dates. others, reſident in the city. The committee re- 
Tos. ſolved unanimouſly, that the two firſt were duly 
p. 880, elected; and the Houſe agreed, and ordered the 
latter ſheriff to be called to the bar, where, hav- 
ing acknowledged his error, further puniſhment 
was remitted, and he ordered to join the other 

ſheriff in amending the return. 
11 Journ, Liverpool, January 11, 1694.—The Houſe of 
5 Commons reſolved, that Mr. Alexander Norris, 
mayor of this borough, having taken upon 
te him to judge that Jaſper Mauduit, Eſq, being 
* coroner of the ſaid borough, was uneapable to 
te be elected a burgeſs to ſerve in parliament, 
although duly choſen ; and having made a falſe 
« return of Thomas Brotherton, Eſq; to ſerve as 
« a burgeſs for the ſaid borough, hath therein 
* violated the rights of the Commons of 
te England, and broken the privileges of this 
« Houſe.” And he was ſent for in cuftody of the 
ſerjeant at arms, where he remained till the diſ- 
ſolution of parliament, which took place ſoon 
afterwards. 


A 


* 


Candidates Votes tendered for a perſon who is diſqualified 
— win parliament, are thrown away and loſt; 

but, as des ſheriff is not a judge of the ability or 

| diſability 
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diſability of the candidates, he is bound to re- 
ceive them on the poll, and make his return in 
favour of him who has the majority. It muſt be 
remembered, however, that in caſe a candidate, 
labouring under diſabilities, ſhould be returned, 
the election will be avoided on petition; and that 
if, before the election comes on, or a majority 
has polled, notice is publicly given of his diſ- 
ability, the unſucceſsful candidate next to him on 
the poll muſt ultimately be the fitting member. 


Where the ſitting member had been diſqualified 


for bribery, by the reſolution of a former com- 
mittee, @ copy of that reſolution (which had never 
been reported to the Houſe) produced at the 
time of the election, was deemed ſufficient notice 
to ſeat his opponent. 


In the general election in 1780, Mr. John- 1 Luders, 
ſtone was returned for the ſtewartry of Kirkud- PID 


bright, and Mr. Gordon petitioned. The latter - Journ 
was determined by the committee, in 1781, to f 5. ys. 


have had a majority of votes; but upon the 
evidence of bribery, brought againſt him by the 
fitting members, the committee reſolved, that 
Mr. Gordon had been guilty of bribery at the laſt 
election for Kirkudbright*, and that the election 
was void. U pon the ſecond election, the ſame 


The chairman did not report this reſolution to the 
Houſe, See 38 Journ, p. 245. 
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parties became candidates; Mr. Johnſtone pro- 


duced an atteſted copy of the above refolution againſt 


bis opponent to the electors, and informed them 


of his incapacity thereby; notwithſtanding which 


Mr. Gordon was elected, and returned. Mr. 
Johnſtone petitioned againſt him, upon the ground 


of this incapacity; and upon the trial of his peti- 


tion, in February, 1782, the committee for that 
cauſe avoided the election of Mr. Gordon, and 


ſeated Mr. Johnſtone, who had the minority of 


votes. 


Where the diſability of the candidate is noto- 


rious, it ſhould ſeem that it is not neceſſary to 


give notice to the electors; and reaſoning by 
analogy to the elections of corporate officers, it 


may well be doubted whether more can ever be 


Eafter Term. 
19 Geo, III. 
B. R. 


requiſite than barely zo give notice, without pro- 
ducing any evidence of the fact, notwithſtanding 
the electors may not have the power of ſatisfying 
themſelves whether the objection is well founded 
or not. The King v. Bliſſel, was a motion for a 
new trial in an information in nature of quo war- 
ranto, againſt the defendant, for acting as an 
alderman of Portſmouth, and a verdict had been 


given for the Crown on the two material iſſues. 
Pike and Bliſſel were the adverſe candidates; at 


the election, the mayor only voted for Bliſſel, 
while three aldermen voted for Pike; but the 
mayor gave notice to the aldermen, that Pike 


Was 
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was incapacitated to be elected, becauſe he held 
the office of chamberlain, which was incompati- 

ble. Lord Mansfield, addreſſing the counſel for 
the Crown, who was arguing that the diſqualifi- 
cation was not notorious, ſaid, © Do you doubt 
ce that, if he is really diſqualified, whether ſuch 
& diſqualification is notorious or not, that the 
« votes given for him are thrown away? In ano- 
ce ther judicature, if the diſqualification is aoto- 
ce 7jous, it does more; it elects the other party; 
« but of the law in this caſe can you have a 
« doubt?” The court held, that though the of- 
fices were incompatible, it would not operate as 
a diſqualification ; for a man may hold the ſu- 
perior office, and drop the other. And in the 
King v. Coe, upon an application for an infor- 
mation in nature of quo warranto, for holding 
the office of a. common-councilman of Cam- 
bridge, where one Beales and Coe were propoſed 
to the aldermen, who have the right of election, 
and Beales had the majority; but notice was 
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given by one of the aſſembly, that he was inca- 


pacitated, becauſe he had not received the ſacra- 
ment as required by the 5 Geo. I. within twelve 
months next before the time of election; and it 
was admitted, upon the authority of the caſe of 
Taylor and the mayor of Bath, that being thus 
incapacitated, the votes given to him were thrown 
away, and his opponent, who had the minority, 
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Candidates duly elected, provided the election was in other 


reſpects duly conducted; but upon that there was 
a doubt, and the rule for granting the informa- 


tion was made abſolute. 


Aberbrothock, &c. 6th December, 4700 — 
David Scott, Eſq; petitioned againſt the election 


of Charles Maitland, advocate, at the time of the 


election, and long after, being ſheriff depute of the 
ſhire of Edinburgh, and ſo incapacitated by the 
act of 21 Geo. II. c. 19. from fitting or voting as 
a member of the Houſe of Commons. The peti- 
tion, after ſtating that Mr. Maitland, as a com- 
miſſioner for the burgh of Inverberie, did give 
his vote for himſelf to be member for the ſaid 
diſtrict of burghs, and that he induced two other 
commiſſioners to give their votes for him, and 
the ſheriff of Forfar to return him, and that the 
commiſſioners of two other burghs voted for the 
petitioner, goes on, © Wherefore the petitioner 
« apprehends that he was duly elected, and ought 
ce to have been returned, as the ſaid Charles Mait- 
© land was by law incapable of being elected, as 
te his incapacity was then objected, and was noto- 
« rious to all the electors, and in particular well 
« known to the ſaid Charles Maitland bimſelf.”'— 
2d February, 1748-9, the cauſe was heard at the 
bar of the Houſe, the evidence on behalf of the 
petitioner gone through, the counſel for the ſit- 


Was 
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was adjourned to the 6th ; on that day Mr. Scott 
withdrew his petition.— In the caſe of Lanerk, in 
1774, evidence was produced to prove that Mr. 
Scott had withdrawn this petition, becauſe it ap- p 
peared that Mr. Maitland had executed a demiſſion 
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(equivalent to a rignation in our law) ten days P. 376. 


before the election, and tranſmitred it by poſt 
to the Duke of Newcaſtle, but it had not been 


accepted. That at the hearing of the caſe the 


argument of his counſel was wholly founded on 
the injuſtice of conſidering a man as diſqualified, 
who, before the election, had done all in his power 
to diveſt himſelf of an incapacitating office; and 
that Mr. Scott, finding the diſpoſition of the 
Houſe, which was at firſt with him, was turned 
by the argument, withdrew his petition, 

The caſe of Fife was this :—General Skene and 


returned, and the latter petitioned, and alledged, 
that he was adviſed that General Skene was, by 
the 6 Ann. c, 7. ineligible to parliament, becauſe 


he was in poſſeſſion of an office or place of profit 


under the crown, which had been created or 
erected ſince the 25th day of October, 1705, 
particularly becauſe he was in poſſeſſion of the 
office of baggage-maſter to the forces, and of the 
office or place of profit of inſpector of roads in 
North Britain, from which he received a falary 
or annual allowance at the Treaſury ; which offices, 


Mr. Henderſon were candidates; the former was. 


Or 


37 Journ, 
p. 500. 
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Candidates or at leaſt that of inſpector of the roads, did not 


diſabled. exift till many years after the ſtatute of Queen 


L—— Anne. And that, at the meeting for election, the 


1 Luders, 
P 455 


37 Journ. 
p. 561. 


«« petitioner, before the vote was put for the choice 
« of member of parliament, did publicly apprize the 
« freebolders preſent, that General Skene was in- 
cc eligible, for the reaſons lated above, and that 
te any vote given to him would be thrown away; 
and that after the votes had been caſt up, the 
petitioner did enter a proteſt in the minutes of 
election, &c.—At the meeting for the election, 
General Skene admitted, that he held the offices 
in queſtion, but denied that the diſqualification, 
created by the ſtatute of Anne, attached upon 
either of them, becauſe they were military offices, 
and old ones. The committee, before whom the 
petition was tried, being of opinion that the 
novel creation of one of the offices was notorious, 
and that it was within the ſtatute of Anne, held, 


that under the circumſtances before-mentioned, 


the electors, who voted for the ſitting member, 
had thrown away their votes, and adjudged the 
petitioner, who had the minority on the pall, to 
be duly elected. | | 

In the Middleſex election of famous memory 


the majority of votes given for Mr, Wilkes, who 


had been expelled the Houſe of Commons, and 
therefore declared incapable of being elected in 
that ſeſſion of parliament, were held to be thrown 

away, 
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away, and the candidate with the ſmaller number Candidates 
reſolved to be duly elected. No public notice diſabled. 
of the incapacity appears from the entries in the 
Journals to have been given at the time of the laſt | 
election; but perhaps, as two prior elections had 
been ſet aſide on this account, it was preſumed 
that the freeholders could not be ignorant of it.— 
On the 17th February, 1769, it was reſolved, 32 Journ, | 
c that John Wilkes, Eſquire, having been in this P 228. | 
« ſeſſion of parliament expelled this Houſe, was 
ce and is incapable of being elected a member to 
« ſerve in this preſent parliament.” The Houſe 
being informed by a member, that no poll was 
demanded for any other perſon, nor any kind of 
oppoſition to the election of Mr. Wilkes, the 
Houſe reſolved, that it was a void election, and a 
new writ was ordered, — 17th March, 1769, Mr. Ib, p. 324 
Wilkes having been again elected without op- 
poſition, the election and return were rèſolved to 
be © null and void, and a new writ ordered. 
15th April, 1769. At this third election Mr. Ib. p. 387. 
Wilkes had 1143 votes, and Mr. Luttrell 296, 
and Mr. Wilkes was returned. On this day the 
Houſe reſolved, that Mr. Luttrell ought to have 
been returned, and amended the return accord- 
ingly. Fourteen days were given to petition the 
Houſe touching the election of Mr. Luttrell.—- 
29th April. Certain freeholders of Middleſex Ib. p. 447. 
petitioned againſt the election and return, and 


the 


— ——— — — 
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Candidates the Houſe fixed a day for hearing the matter of 


— rnmnmmmed 


Candidates 


the petition, only © fo far as the fame relates to 
* the election of Henry Lawes Luttrell, Eſquire.” 
—8th May, it was heard, and the Houle re- 
ſolved, that Mr. Luttrell was duly elected. 
Theſe proceedings, on the 3d May, 1782, were 
expunged from the Journals, “ as being ſub- 
« verſive of the rights of the whole body of 
ce electors of this kingdom.“ 


By 9 Ann. c. 5. ſ. 5. Every perſon (except 
the eldeſt ſon or heir apparent of any peer, or of 
any perſon qualified to ſerve as knight of the 
ſhire, or candidates for the univerſities) who 
c ſhall appear as a candidate, or ſhall by himſelf, 
* or any others, be propoſed to be elected to 
<« ſerve as a member for the Houſe of Commons 
« for any county,” &c. is required “ upon 
« reaſonable requeſt to him, to be made (at the 
ce time of ſuch election, or before the day to be 
<« prefixed in the writ of ſummons for the meet- 
e ing of the parliament) by any other perſon who 
« ſhall fland candidate at ſuch election, or by any 
« two or more perſons having right to vote at ſuch 
ce election, to take the following oath, which the 
ſheriff or under- ſneriff (by ſect. 7.) is empowered 
to adminiſter, and required to certify into Chan- 
cery, or the Queen's Bench, within three months, 
under penalty of 1001,; and if any candidate, or 

6 perſon 
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perſon ſo propoſed, ſhall wilfully refuſe, upon Candidates 


reaſonable requeſt to be made at the time of the 
election, or at any time before the day upon 
which ſuch parliament is to meet, to take the 
oath, his election and return is void. The fee for 
adminiſtering the ſaid oath is fixed (by ſect. 9.) 
at 15. and 25. for making the certificate, and 25, 
for receiving and filing the ſame. 
The form of the oath is as follows: 


« I A. B. do ſwear, that I truly and Bona 
s fide have ſuch an eſtate in law or equity, 
© to and for my own uſe and benefit, of 
« or in lands, tenements, or heredita- 
ce ments (over and above what will ſatisfy 
cc and clear all incumbrances that may 


ce affect the ſame) of the annual value of 


« fix hundred pounds above reprizes, as 
ce doth qualify me to be elected and re- 
© turned to ſerve as a member for the 
* county of according to the tenor 
te and true meaning of the act of parlia- 
© ment in that behalf, and that my ſaid 
« lands, tenements, or hereditaments, are 
lying or being within the pariſh, town- 
ce ſhip, or precin& of or in the ſeveral 
ce pariſhes, townſhips, or precincts of 
ce in the county of or in the ſeveral 
« counties of (as the caſe may be.) 
It 


cc 


* 


oath. 
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Candidates It ſhould ſeem that the Houſe of Commons 
has put a liberal conſtruction on the clauſe re- 
* quiring the candidate to take this oath, and that 
the election will not be void, provided he takes 
it not at the election, but at any time before the 
meeting of the parliament; for in the caſe of 
= — Malden, May 20th, 1715, it was © reſolved, that 


« John Comyns, ſerjeant at law, having, at the 
ee late election of members to ſerve in parliament 
ce for the borough of Malden, in the county of 
« Eſſex, wilfully refuſed to take the oath of 
« qualification, as 1s directed by an act of parlia- 
« ment of the gth of the late Queen, intituled, 
« An act for ſecuring the freedom of parliaments, 
cc by the farther qualifying the members to ſit in 
ce the Houſe of Commons, though duly required 
* ſo to do, and not having at any time before the 
« meeting of this parliament taken the ſaid oath, 
« his election is thereby void.“ 

After the candidate has refuſed to take the 
oath, the notoriety of ſuch refuſal may probably 
operate as ſufficient notice to the electors of his 
diſqualification, and conſequently the votes given 
for him be thrown away, and the candidate next 
upon the poll be declared duly elected by the 
committee. But the ſheriff, according to the 
caſes juſt cited, could not, without danger to him- 
ſelf, reject the votes of thoſe electors who chuſe 

' | 3, to 
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to poll for him, or refuſe to return him, i in caſe 
he has the majority, 


If the freedom of election is violated, and the 
voters prevented, by riotous and tumultuous 
proceedings, from giving their ſuffrages, it is the 
duty of the ſheriff to preſerve the public peace, 
and he will be juſtified in taking the offenders 
into cuſtody. How far he may have the power 
to commit, in caſe of an obſtruction of the elec- 
tion in any manner not amounting to a breach of 
the peace, may admit of ſome doubt.—Oxford 
Univerſity, 1ſt March, 1625. The committee 
ſent for the vice- chancellor, but not as a delin- 
quent. — On the 1orch of March, the committee 
report their doubt whether one Vawer was com- 
mitted by the vice-chancellor for miſdemeanour, 
or for oppoſing him in the election, and whether 
he, being a material witneſs, ſhould be ſent for, 
Reſolved, that this be let alone till the vice-chan- 
cellor be heard. On the 17th, the committee re- 
port the election to be void, and that Vaad was 
juſtly committed by the vice- chancellor for miſ- 
demeanours. 

Beſides the ordinary powers with which the 
ſheriff is inveſted at the common law, for the 
preſervation of the public peace within his county, 


the Houſe of Commons is ever jealous to protect 


the freedom of election from violation, and there- 
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Riots at the fore ready to ſupport him and other returning 


poll. 


32 Journ, 
DP 7 


officers in the execution of their duty, or to pu- 


niſn thoſe who interrupt them in the diſcharge 
of it. 


Middleſex, 8th December, 1768. — © The 
e Houſe being informed that the ſheriff of the 


county of Middleſex attended at the door, and 


« defired to communicate ſomething to this 


« Houle; | 
« They were called in; and at the bar ac- 
quainted the Houſe, that a numerous, daring, 
e and outrageous mob appeared this day at 
« Brentford, at the election of a knight of the 


cc 


. © ſhire for the ſaid county, obſtructed the free- 


« dom of the ſaid election, and had, by force and 
ce violence, prevented the ſaid ſheriffs from going 
© on with the poll; that ſeveral of the poll books 
« were miſſing, and that the ſaid ſheriffs had ad- 
e journed the poll till to-morrow morning, nine 
« of the clock; and therefore they did apply to 
ce this Houſe for their directions how they ſhould 


ce proceed in taking the ſaid poll, and did deſire 
« the protection of this Houſe. 


« And then they withdrew. | 
% Ordered, nemine contradicente, that the ſhe- 
« riffs for the county of Middleſex be again 
<« called in, and that Mr. Speaker do inform 
them, that this Houſe doth highly approve of 
« their conduct in making application for the 
directions 
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c 


* 


cc 
cc 
cc 


cc 


cc 


directions of this Houſe how they fhall pro- 
ceed on account of the daring and outrageous 
mob, which appears this day to have inter- 
rupted the freedom of the election for the ſaid 
county. 

© That they immediately do every thing in 
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their power to recover all the poll books, i 


poſſible ; but, if that cannot be done, that they 
do apply to the checque clerks of each candi- 


date for the books kept by them, and inform 


ſuch clerks, that it 1s the order of this Houſe 


that they do produce and deliver the ſame to 


them. 
© That they do compare the ſaid books, and 
report to this Houſe, on Saturday morning 


next, the ſtate thereof. 


« That they do repair to-morrow morning to 


the place of polling, purſuant to their adjourn- 


ment, and do then further adjourn the ſaid 
poll to Monday morning next, nine of the 
clock. 5 
e That they do apply to the magiſtrates of the 
county of Middleſex, and acquaint them, that 
it is the order of this Houſe that the ſaid 
magiſtrates do attend the ſaid election, and do 


* appoint a proper number of conſtables, and 


take every other means in their power to pre- 
ſerve the peace and freedom of the faid elec- 


ce tion. 


» a « And 
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ce And that Mr. Speaker do aſſure the ſaid 
ſheriffs of the ſupport and protection of this 
Houſe, in the execution of their duty, and that 
this Houſe will proceed with the utmoſt ſeve- 
rity againſt any perſon who ſhall dare to violate 
the freedom of the ſaid election. 

« And the ſaid ſherifts were again called in, 
and Mr. Speaker acquainted them therewith. 
« And then they again withdrew. 

cc Ordered, that the ſaid order be forthwith 
printed and publiſhed,” 

On the 1oth December, 1768, the ſheriffs 


were © called in, and at the bar informed the 


cc 
cc 
cc 
cc 
ec 
cc 


cc 


cc 


cc 
40 


cc 


cc 


Houſe that they had, in obedience to the order 
of the Houſe of Thurſday laſt, adjourned the 
poll for the election of a knight of the ſhire 
for the ſaid county, until Monday morning 
next, nine of the clock; and that they had re- 
covered all the poll books which were miſſing 
at the adjournment of the ſaid poll upon 
Thurſday laſt. 


« And they were examined as to the condition 


of the ſaid books, by what perſons the ſaid 


books were delivered: to them, and in whoſe 


_ cuſtody they had been ſince Thurſday laſt. 


« And then they withdrew. 
« Ordered, that the ſaid ſheriffs be again 
called in, and that Mr. Speaker do acquaint 


them, that they are directed by this Houſe to 
| « proceed 
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te the ſhire for the ſaid county, on Monday morn- 
te ing next, at nine of the clock, and that they do 
* then further adjourn the ſaid poll to Wedneſ- 
* day morning next, at nine of the clock, and 
cc do, in the mean time, take the beſt means in 
© their power of fatisfying themſelves, on ex- 
ce amination, whether the poll books have been 
ce altered or not; and that they do not proceed 
te in the further taking of the ſaid poll, till they 
© ſhall have received full ſatisfaction that no 
ce alterations have been made in the ſaid poll 
© books. | 

« And the ſheriffs were again called in, and 
« Mr. Speaker acquainted them therewith. 

6 And they again withdrew. 

« Ordered, that the ſaid order be forthwith 
ce printed and publiſhed.” 

The election of Mr, Wilkes being declared 
void; a new writ was ordered; and on the 7th 
April, 1769, preparatory to the election, it was 
ordered, © that the ſheriffs of the county of Mid- 
cc dleſex do apply to the magiſtrates of the ſaid 
© county, and acquaint them, that it is the order 
tc of this Houle that the ſaid magiſtrates do attend 


e the next election of a knight of the ſhire for the 
e ſaid county, and do appoint a proper number 
* of conſtables, and take every other means in 
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c of the ſaid election.“ 

Coventry, 20th November, 1722.—lt Was 
reſolved, © that it appears to this Houſe, that 
te there were notorious and outrageous riots, tu- 
© mults, and ſeditions, at the late election of 
e citizens to ſerve in parliament for the city of 
“Coventry, in defiance of the civil authority, 


ce and in violation of the freedom of clections, 


* cauſed by the agents and friends of the peti- 
© tioners, who were the authors, contrivers, and 
e promoters of the ſaid riots, tumults, and ſedi- 
te tions.“ Whereupon the election was declared 
void; and the Houſe further * reſolved, that it 
« appears to this Houle, that Charles Buggs was 
ce one of the principal contrivers and promoters 
ec of the riots, tumults, and ſeditions, at the late 
« election of citizens to ſerye in parliament for 
& the city of Coventry. He was thereupon 
ordered to be taken into cuſtody of the ſerjeant 
at arms; and fimilar reſolutions and orders were 

made againſt eight others, by name. 
Morpeth, 1774.— The Hon. William Byron, 
Peter Delme, Eſq. Francis Eyre, Eſq. and 
Thomas Charles Bigge, Eſq. were candidates. 
At the cloſe of the poll the majority was, and was 
declared to be, in favour of Delme and Byron ; 
the bailiffs were proceeding to make the return, 
2 when 
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when they were forced by open violence, and a 
juſt apprehenſion of immediate danger, both on 
the evening of the election, and the next morning 
when the return was executed, to ſign a return of 
Eyre and Delme. Evidence was given to ſhew 
that the riot was contrived and promoted by Mr. 
Eyre; and the committee was much preſſed, on 
the part of the petitioner, to make a ſpecial report 
againſt the perſons concerned in the riot, that the 
Houſe might proceed againſt them. The com- 
mittee .made no ſpecial report, but determined 
Mr. Eyre was not duly returned, and that Mr. 
Byron ought to have been returned a burgeſs for 
the borough of Morpeth ; the return was accord- 
ingly amended, and liberty given to Mr. Eyre, 
and the freemen and electors, to petition the 
Houſe to queſtion the election of Mr. Byron, 
within fourteen days, if they thought fir. | 
Thus aſſiſted and protected in the exerciſe of 
his duty, it 1s no light excuſe that will juſtify 
a returning officer in allowing the poll to be 
interrupted by riots, and in omitting to make 
the regular return on the proper day. 
Leiceſterſhire, 24th March, 17 14.—The ſheriff 
returned ſpecially, that his under-ſheriff was pro- 
ceeding in the election, when certain perſons, to 
the number of forty or more, behaved riotouſly, 
routouſly, and unlawfully, to diſturb the election, 
and with force and arms aſſaulted the under- 
| B b 4 ſheriff, 
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and ill treated him, and diſturbed the election, 
and threatened him with loſs of life and mutila- 
tion of members, and ſo threatened and ill uſed 
him, and made ſuch riots, routs, affrays, tumults, 
and diſturbances, that he could not cauſe to be 


elected two knights, according to the exigency of 


the writ. The Houſe taking notice of this ſpecial 
return, and being informed that two petitions 
againſt the election had been preſented, ordered 
a new writ to iſſue, and the under- ſheriff to 
attend. 1th April, 1715, he attended, and was 
heard, and witneſſes examined ; and the Houſe 
te reſolved, that the ſaid Mr. William Bareſby, 
ce the under-ſheriff of this county, having ne- 
Fc glected to return two knights of the ſhire to 
« ſerve in parliament for the ſaid county, by 
ce the 17th day of March, being the day of the 
te meeting of this preſent parliament, is guilty 
tc of a great breach of phe: privilege of” _ 
6 Houſe. 

« Ordered, that the ſaid William 3 be, 
« for the ſaid offence, committed to the cuſtody 
e of the ſerjeant at arms attending this Houſe.” 
And, on the 19th of May, he was, upon his 
petition, brought up, reprimanded, and diſ- 
charged. A 

Coventry, 6th Nov. 1780. — The ſheriffs 
made a ſpecial return why they had not returned 
rwa 
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two citizens, certifying that they were impeded 
in the execution of the writ, and that the election 
was prevented by riots. 15th March, 1781. 
The ſheriffs were heard in their defence; and it 
was © reſolved, that it appears to this Houſe, 
cc that, at the laſt general election of citizens to 
ce ſerve in parliament for the city of Coventry, 
cc Thomas Noxon and Thomas Butler, the ſhe- 
ce riffs, who were the returning officers at the ſaid 
& election, were not prevented by riots, or other- 
« wiſe, from making a return of members to 
ſerve in parliament for the ſaid city.” And it 
was © reſolved, nemine contradicente, that the ſaid 
c Thomas Noxon and Thomas Butler, late ſhe- 


cc riffs of the ſaid city of Coventry, not having 


* made any return of members to ſerve in par- 
© lament at the laſt general election for the ſaid 
cc city, are thereby guilty of a high violation of 
ce the law, and a groſs breach of the privileges of 
« this Houſe.” And for this offence they were 
ordered to be committed to his Majeſty's gaol 
of Newgate, 

From the latter caſe, it ſhould ſeem that 
riots at an election may, by poſſibility, be fo 
outrageous as to excuſe the ſheriff in making a 
ſpecial return; but this we may ſafely lay down, 
that they muſt be ſuch as the Houſe ſhall reſolve 
ſufficient to prevent the ſheriff Toon proceeding 
with the election. 


In 
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In one inſtance, Denbighthire, 5th November, 
1601, where, by reaſon of great diſturbance, the 
ſheriff could not go on with the election, he diſ- 
miſſed, the electors by proclamation, ſtayed the 
election, and wrote a letter to Secretary Cecil, 
which was read to the Houſe of Commons; and 
he ſeems to have been excuſed from making a 
return, as the only diſpute was how a new writ 
ſhould iſſue. 

Where the freedom of election has been vio- 
lated by riots, the election has been uniformly 
ſet aſide; but where the returning officer has been 
able to continue the poll, and comply with the 
exigency of the writ, by the return of IN. 
he has eſcaped cenſure. 

Exeter, 6th Auguſt, 1689. The report from 
the committee was, that the petitioner infiſted 
that the election was diſturbed by ſeveral but- 
chers, and others, and that it was a void elec- 
tion. Failing to prove it, the ſitting mem- 
ber was declared duly elected. 

Weſtminſter, 6th November, 1722.— The 
petition complained of an undue return of the 
fitting members, obtained by riots and tumults. 
The Houſe, after the evidence on both fides was 
cloſed, and counſel had been heard, © reſolved, 
{© that it appears to this Houſe, that there were 
«notorious and outrageous riots and tumults at 
cc the late election of citizens to ſerve in parlia- 
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& ment for the city of Weſtminſter, in defiance 
cc of the laws of this realm, and in defiance of the 
& freedom of elections. The fitting members 
were reſolved to be not duly elected; and it was 
further © reſolved, that the late election of citi- 
& zens to ſerve in parliament for the ſaid city, is 
& 4 void election.“ 

Coventry, 22d March, 17 36.—There was a 
diſcontinuance of the poll, occaſioned by riots, 
which the peticioner inſiſted had been inſtigated 
by the fitting member, The petitioner examined 
vitneſſes, but the ſitting member produced none. 
The Houſe reſolved, that “ it appears to this 


* Houſe that there was a great riot and tumult 


« at the late election of a citizen to ſerve in this 
ce preſent parliament for the city of Coventry, in 
« yiolation of the freedom of elections.“ The 
fitting member was reſolved to be not duly 
elected, and the election void. 
Weſtminſter, 22d December, 1741.— The 
two ſitting members were reſolved to be not duly 
elected. The grounds on which the election was 
impeached were the riotous proceedings, which 
prevented an impartial poll, and the illegal and 
arbitrary conduct of the high bailiff“, and the 
election was reſolved to be void. 
Pontefract, 


* I cannot forbear here to mention, as a curious hiſtorical 


anecdote relating to the conduct of Mr. John Lever, the 
; | high 
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Pontefract, 24th Nov. 1768.—The Houſe 
reſolved, that the counſel ſhould be confined to 
thoſe allegations only in the petition which com- 
plained of the freedom of the election being diſ- 
turbed by riots. The counſel for one of the 
fitting members thereupon ſaid he ſhould give 
the Houſe no further trouble. The petitioners 
counſel examined witneſſes to prove the above- 
mentioned allegations; and the Houſe reſolved, 
that it appeared there were notorious and out- 
rageous riots and tumults at the election, © in 
ce defiance of the civil authority, and in viola- 
e tion of the freedom of elections.“ The ſitting 
members were reſolved to be not ay elected, 
and the election void. 1 81 


Where the poll has been ſo ill conducted, 
and the votes ſo irregularly taken down that it is 


high bailiff at that time, that the committee of ſecrecy, ap- 
pointed by the Houſe of Commons to inquire into the con- 
duct of Robert Earl of Orford during the laſt ten years of 
his adminiſtration, reported that 1500/7. iſſued for /ecret ſer- 
vices, under the head of money to reimburſe expences for his 
Majeſty*s ſervice, was paid to Lever through the intereſt of 
Sir Charles Wager, (one of thoſe whom he had unduly re- 
turned) while he was in cuſtody of the ſerjeant at arms for 
this offence. The committee call this, in the report, ** the 
« remarkable ſum to Lever, as a reward to a moſt unjuſt 
«« returning officer, cenſured by and actually under the 
«« puniſhment of parliament as a violater of the liberties of 
ob us country.“ See 24 Journ, p. 297, 300. 331. 
impoſſible 
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impoſſible to aſcertain which of the candidates Poll irregu- 
had a majority of legal votes, the Houſe has de- 
clared the election to be void, and ordered a new 
writ to iſſue. 

Coventry, 31ſt July, 1660.— The committee 8 Journ. 
reported, that the perſons concerned in the ſaid P- 106. 
election were very numerous, and divers names 
were doubly polled, and ſome names entered of 
ſtrangers and perſons unknown, as alſo of alms- 
men and others, that pay not ſcot and lot; and 
the caſes were found ſo various and perplexed, 
that, after ſeveral ſittings, the committee could 
make no conſiderable progreſs therein; and that, 
in regard of the great uncertainties that fell out in 
the ſeveral caſcs, as well the perſons returned as 
the petitioners, declared themſelves content that 
the former election ſhould be ſet aſide; and that 
the committee was therefore of opinion, that the 
former election be ſet aſide. To which reſolution 
the Houſe agreed. 

Northampton, 26th April, 1662,—The com- Ib. p. 414. 
mittee reported, that there were ſeveral perſons, 
who had a right to vote, that did demand to poll, 
and were denied it; and that the matter was ſo 
intricate that the committee could not determine 

what the number was of thoſe who had a right to 

give their voices, and were denied the poll, and 
therefore that the election was void; and the 
Houſe agreed. | 


Pembroke 
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Pembroke county, roth November, 1768.— 
The ſheriff was complained of becauſe he ap- 
pointed ſeveral attorneys, friends to the fitting 
member, as deputies to determine the legality of 
votes, which deputies were not ſworn to do indif- 
ferent juſtice between the parties, and ated par- 
tially, &c. and, when deſired himſelf to attend, 
he wholly abſented himſelf till the poll was juſt 
finiſhed, when he refuſed to hear objections, and 
denied a ſcrutiny.— 6th March, 1770, reſolved, 
that the high ſheriff, having preſided at the elec- 
tion, and taken the oaths, &c. and having ap- 
pointed deputies in ſeveral booths, who, during 
the poll, decided in his abſence on the legality of 
a very great number of votes, and having, in 
ſome inſtances, refuſed to take into conſideration 
their deciſions, although he was requeſted ſo to 
do, and complaint was made to him of the par- 
tiality of the ſaid deputies, and having abſented 
himſelf from the place of roll during a great 
part of the time the poll/was taking, by means 
whereof it became impoſſible for him to form @ 
certain judgment which had the majority of votes, 
acted illegally and partially, with a view io ſerve 
Sir R. P. and is guilty of a great breach of his 
duty as returning officer. 


By proceeding to a poll, it is admitted-on all - 
ides, that the election was not compleated on the 
view; 
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view; therefore when the poll has been granted, 
though the party who demanded it © would wave 
« the poll, yet the ſheriff muſt proceed with 
© the ſcrutiny,” becauſe it is by the final reſult 
of the poll only that the election can be com- 
pleated. 

Yorkſhire, 22d June and 5th July, 162g, 
where the poll was interrupted by one. of the can- 
didates, and ſo the election not finiſhed, but the 
other two, who had the greateſt number of votes 
upon the view, were returned, the election was re- 
folved to be void. So in the caſe of Pomfret, 
cited by Mr. Glanville in the debate, the elec- 
tion of Sir Joſeph Jackſon was holden not good, 
though his adverſary, Sir . . . . Beaumont, in- 
terrupted the poll. 


There are caſes in which the returning officers, 
having refuſed to compleat the poll, the electors 
have gone and voted before a conſtable, or even 
a private perſon, and their polls have been al- 
lowed by the Houſe of Commons, and the merits 
of the elections decided upon them. | 

So Liverpool, 5th March, 1729-30. Wit- 
neſſes being examined as to the mayor's with- 
drawing himſelf from the place of polling, before 
he had raken the ſuffrages of ſeveral perſons who 
tendered their votes for the petitioner ; and one 
Henry Orme being called and examined, and 
producing a liſt taken by him of divers perſons 

who 
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Sheriff maſt who gave their votes for the petitioner, after the 
* the mayor had left the place of polling, the ſitting 


— 


member's counſel objected againſt the admitting 
of his evidence. The point was argued, and the 
Houle reſolved, © that the paper produced by 
* Henry Orme, containing a lift of perſons who 
© voted for the petitioner, after the mayor had 
ce left the place of polling, be admitted as evi- 
ce dence of ſuch perſons voting.” It ſhould be 


obſerved, that this caſe ® probably happened prior 


to the 2 Geo. II. c. 24. taking effect, by which ſta- 
tute every voter may be called upon to rake the 
bribery oath, or affirmation, © before the officer 
« or officers preſiding or taking the poll” at the 
election; and ſect. 2. explains who is meant by 
thoſe officers, by providing that,“ if any ſheriff, 


c mayor, bailiff, or other returning officer,“ ſhall 


1 Dougl. 
P. 293+ 


1 Dougl. 


P-. 313. note. 


admit any perſon to be polled, without taking 


that oath or affirmation, if demanded, * ſuch 
« returning officer ſhall forfeit, &c. ;” and by 
ſect. 3. every ſheriff or returning officer is to be 
ſworn to do his duty.—In the Cricklade caſe 
(1775) the returning officer, under pretence of 
the election being interrupted by a riot, cloſed. 
the poll before all the voters had polled, and de- 


* The act took effect on the 24th of June, 1729. The 


writ for Liverpool, which was on a vacancy, was ordered on 
the 14th May. F 


clared 
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clared the numbers to be in favour of the fitfing Sheriff muſt 


member. He refuſed afterwards to renew and 2 the 
finiſh the poll; and thereupon the electors, in _ , 


the intereſt of the petitioner, went and gave their 
voices before a conſtable. The remaining elec- 
tors, friends to the fitting member, were apprized 
of this poll, and warned to attend and give 
their votes, but none of them came. The peti- 
tioner's counſel offered to produce the poll taken 
by the conſtable, in order to ſhew that a large 
majority of all the electors of Cricklade would 
have voted for the petitioner, and therefore that 
he muſt be declared duly elected. The com- 
mittee reſolved, that the conſtable's poll ſhould 
not be given in evidence, and that parol evidence 
ſhould not be admitted to prove what perſons had 
polled before him. And the election was de- 
clared void. With reſpect to county elections, 45 Journ, 
there is a ſtill ſtronger reaſon for not allowing P. 35. 
the poll to be taken by a ſtranger; for by the 
18 Geo. II. c. 18. the freeholders oath is to be 
adminiſtered, when duly required, by the ſheriff, 
under-ſheriff, or ſworn clerk; and, if the poll 
might be taken by a perſon not authorized to ad- 
miniſter that oath, the electors would be'deprived 
of their ſecurity againſt the partiality of the 
ſheriff. The ſame reaſoning applies to the 
other oaths which may be impoſed on electors at 
the poll. 


8 Since 
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Since the introduction of commerce, and the 
alienation of real property, has ſo much increaſed 
the number of freeholders, it has become im- 
poſſible for the ſheriff to aſcertain the preciſe 
number in his county, and ſtill lefs can he know 
how many may think fit eo give their ſuffrages 
at the election. He therefore was always (till the 
25 Geo, III. c. 84.) obliged to watch an oppor- 
tunity of cloſing the poll, when it might fairly be 
preſumed that all the electors had actually voted, 
or that all who intended to poll at that election 


were come in. In molt counties the mode of 


drawing this inference was regulated by cuſtom ; 
and in purſuing that the ſheriff was ſafe; while 
by deviating from it he might incur the charge 
of partiality. In general, when the number of 
voters who polled in the courſe of a day were 
much diminiſhed, and dropped in ſingly, aftercon- 


ſiderable intervals of time, the ſheriff gave notice, 


that at an appointed hour he would proceed to 
make the uſual proclamations ta cloſe the poll. 
Theſe proclamations, generally three in number, 
and made at ſmall intervals from each other, pur- 
ported that the poll would be finally cloſed at a 
certain hour of that or ſome future day, ſuffici- 
ently diſtant, under the circumſtances, for all 
the freeholders then unpolled to come in. From 


the late caſe of Bedfordſhire, it appears that, by 


the uſage in that county, if a ſingle freeholder 
tenders 
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tenders his vote in the intervals between the ſeveral Cloſing the 
proclamations, they muſt all be made over again; Poll. 
ſo it happened repeatedly at that election; and ſo is 
the uſage in many, perhaps in moſt other coun- 
ties. The effect would alſo be the ſame, if any 
voters were to come in after the laſt proclama- 
tion, and before the time mentioned for finally 
cloſing the poll was expired. This ſeems to 
be a moſt abſurd and inconvenient rule; for it 
gives any of the candidates, whoſe object is de- 
lay, by waiting till the ſecond or third procla- 
mation is made, and then polling a ſingle vote, 
an opportunity to protract the election almoſt 
ad infinitum ; and in this manner the - candi- 
dates for the county of Bedford for ſome time 
rendered ineffectual. every effort of the ſheriff to 
cloſe the poll,—In the caſe of Dorſetſhire, 1 5th 
February, 1677, the election was reſolved, by 9 Journ. 
the committee, to be void, © becauſe the ſaid P: 439: 
e ſheriff did not execute or obey his writ. Be- 
© cauſe he left divers freeholders unpolled, and 
* made no due proclamation before he cloſed the 
0 poll. Becauſe he did not number thoſe voices 
ce he had polled, nor declared who he judged to 
te be duly elected. Laſtly, he returned two per- 
te ſons, when he ſhould have returned but one; 
* and ſignified ſuch his return to be the agree- 
« ment of the parties, rather than his judgment 
Cc2 « according 
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agreed. 


— — The ſheriff, however, has ſeldom been e 


the diſagreeable neceſſity of cloſing the poll 
againſt the conſent of the candidates and free- 
holders ; for after the poll has been extended to 
conſiderable length, and few ſtraggling votes offer 
themſelves, it has been uſual for the candidates, 
with the approbation of their friends, to enter 
into an agreement that the poll ſhould be finally 
cloſed at ſome fixed time. So it was done in the 
Bedfordſhire caſe, where, in one of the ſharpeſt 
election conteſts ever known, the ſheriff forced the 
candidates to come into ſuch an agreement (after 
they had repeatedly counteracted his deſign) by 
declaring his reſolution to put an end to the poll 
by his own authority, at all FOO, if chey refuſed 
their conſent *. 


The 


ln the caſe of Bedfordſhire, 1784, as the ſheriff's con- 
duct, not only in this particular, but alſo during the poll, 
was minutely inquired into, it may be of uſe to ſtate his 
general line of proceeding. After ſome degree of regula- 
rity had been eſtabliſhed in the mode of proceeding, the 
rule was, that every objection to a voter ſhould be made 
when he was at the place of polling. Counſel attended 
during the whole poll, and every point in diſpute, requiring 
the ſheriff's deciſion, was to be formally mentioned to him, 
by them, or by the candidates themſelves. A queſtion once 
decided, upon hearing the parties, the ſheriff would not per- 


mit 
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The 25 Geo. III. c. 84. ſ. 1. has removed 
many of the difficulties attending the clofing of 
the poll, by providing that © no poll for the 
ce election of any member or members to ſerve 
« 1n parliament ſhall continue more than fifteen 
c days at moſt (Sundays excepted); and if ſuch 
'& poll ſhall continue until the 15th day, then 
te the ſame ſhall be finally cloſed at or before 
« the hour of three in the afternoon of the ſame 
cc day.” Whether, upon the whole, advantage 
may accrue to the public from this proviſion, 


mit to be again revived. He admitted ſeveral votes to 
be inſerted on the poll with queries. The election laſted 
ten days; and at laſt, when the number of voters who 
polled. in a day were much diminiſhed, and both parties 
were determined to perſevere, he reſolved to put an end to 
the poll, if poſſible, without their conſent. He accordingly 
frequently made the uſual proclamations, the effect of 
«© which was as often prevented by the polling of freſh 
4 voters.“ At length he determined to finally cloſe the 
poll at ſome preciſe time ; and intimating his intention to 
the candidates, they agreed, on the 17th of April (Saturday) 
that it ſhould be cloſed at fix o'clock in the evening of that 
day, Accordingly it was cloſed, with an adjournment of 
the county court to Monday the 19th, in order to conſider 


the rights of the votes tendered before ſix o'clock, and not 


then accepted for want of time, 70 diſcu/s the votes queried 
during the poll, and to caſt up the numbers. When the 
ſheriff finally declared the numbers, a ſcrutiny was formally 
demanded, and refuſed, The conduct of the ſheriff met 
with no animadverſion from the committee.—1 Luders, 
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Clofin the may be juſtly queſtioned ; for, in many caſes, it 


gives returning officers an excuſe for protracting 
the poll beyond all reaſonable bounds ; the late 
election for the city of Glouceſter may be cited, 
where the poll was continued till the laſt moment 
allowed by the act. If the practice ſhould obtain 
of extending the poll, upon all occaſions, to fif- 
teen days, or if a partial returning officer has the 


power to do it, whenever the intereſt of his 


favourite candidate will be aſſiſted, the city of 
Weſtminſter, and ſome other populous places, 
may indeed be benefitted by this act, but the 
kingdom at large muſt ſuffer; and it will be 
a poor compenſation to the public to find, that in 
five or ſix inſtances elections have been curtailed, 
while in a hundred others they have been pro- 
tracted, The prevention of this evil reſts much 


with the Houſe of Commons, and it ought now to 


watch over the conduct of returning officers with 


tedoubled care, that a wiſe and ſalutary regularion, 


in ſome caſes, be not perverted into an engine of 
oppreſſion in many others. Should the ſheriff, in 
the impartial exerciſe of his duty, think it hece{- 
fary to cloſe. the poll before three in the afternoon 
of the fifteenth day, he muſt proceed in the manner 
above-mentioned ; if it ſhould be continued un- 


til the laſt hour appointed by the ſtatute, no ro- 
clamation is neceſſary. ; 


In 
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In caſe there ſhould be an equality of votes 
upon the poll for the reſpective candidates, the 
returning officer has not a caſting voice, “ with- 
te out the help of a cuſtom, or ſome other ſpecial 
« matter.” With ſuch help, the returning officer 
of a borough might poſſibly have that privilege; 
and in the caſe of Haſtings, hereafter cited, evi- 
derice was produced to prove that he had it. 
But as to county elections, there can be no ſuch 
cuſtom ; and the conduct of the ſheriff muſt be 
governed by the general law of the land. 

At Bridgwater, 7th December, 1669, there 
were twelve votes on one ſide, and eleven on the 
other; the mayor voted to make the number 
even, and then gave a caſting vote for the ſitting 
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9 Journ. 
p. 118. 


member. The committee went into the merits 


of the election, and the petitioner was ſeated; 
but their opinion on this point does not appear. 
However, in the caſe of Haſtings, 2oth January, 
1698, thirty-four, and the mayor, voted on one 


12 Journ. 
p: 444: 


ſide, thirty-four, and the candidate, on the other; 


and to make a majority the mayor gave a caſting 
vote. It was inſiſted, that the mayor had voted 
twice, which he had no right to do, and the caſe 
of Bridgwater was cited; to ſupport the claim of 
the mayor to a caſting voice, evidence was re- 
ceived that he had it by cuſtom in the election of 
corporate officers; but other votes were objected 
to on both ſides, and there was only a general 

C 4 reſolution, 
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reſolution, that the fitting member was duly 
elected. | 38 
Mitchell, 1784. — There were four candi- 


dates, for whom the numbers on the poll ſtood 


as follow : for Howell 27, Wilbraham 21, Haw- 
kins 21, and Boſcawen 15.—Mr. Howell was 


admitted to be duly elected, and his return not 


Equality of 


voices. 


Pa. 273. 
Glanv. p. 21. 


Glanv. p. 47. 


diſputed. Mr. Wilbraham and Mr. Hawkins 
were alſo both returned. The returning officer, 
the Portreve, had voted for Mr. Wilbraham; 
and, upon finding the numbers between him and 
Mr. Hawkins equal, declared, that if he poſſeſſed 
a caſting voice, he gave it for Mr. Wilbraham; 
but left the effect of it to future diſcuſſion.— 
When the merits of this election were tried before 
the committee, Mr. Wilbraham's counſel gave 
up the claim of the returning officer to a caſting 
voice, and went upon other points. ; 


In the Winchelfea caſe, 18th March, 1623, it 
was determined, that the mayor had not a caſting 
vote; and in one of the reſolutions of the com- 
mittee, it is ſaid, that in caſe of an equality, © the 
« electors ought to continue together, or meet 
& again, by adjournment, till they can agree to 
« an election with plurality of voices.“ And 
this reſolution was reported, and agreed to by the 
Houſe.—In the caſe of Chippenham, 6th March, 
1623, the bailiff, and twelve burgeſſes, claimed 

| the 
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the right of election, to the excluſion. of the bur- 
geſſes at large; twelve of them aſſembled, and 
were unanimous in the choice of the firſt burgeſs, 
but were equally divided as to the other vacancy. 
They adjourned the election of the ſecond bur- 
geſs by agreement to another day, and pro- 
ceeded to a freſh election; the twelve were 
again equally divided, but one of the candi- 
dates had a majority by the vote of the thirteenth, 
who then attended. The other candidate for the 
ſecond place was elected at the ſame adjourned 
meeting, by the burgeſſes at large, who had 
not before aſſerted their right to vote; and the 
committee determining that the right of elec- 
tion reſted with them, he was declared duly 
elected. This caſe ſhews that an election, ad- 
zourned on account of an equality of voices, 
was underſtood to commence de novo at the 
adjourned afſembly ; and even that electors who 
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had not attended the original meeting, might 


come in and vote at the meeting held purſuant 
to adjournment. In the Winchelſea caſe, it 
was expreſsly reſolved, that, in an aſſembly 
« for an election, he which, at the begin- 
ce ning of the election, pronounceth his voice 
* one way, finding the voices equally divid- 
te ed, may, before the aſſembly diſſolved, change 
* his mind, and give his yoice another way, 
8 * and 
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Equality of * and ſo make a good election that way, by a 


voices. 


— 


ie majority of voices.” 

This would be dangerous doctrine in modern 
days; and ſuch adjournment would generally 
be employed by candidates to obtain a change 
of ſuffrages in their favour, by a ſtruggle who 
ſhould excel moſt in the arts of corruption. 
The ſtatutes by which the ſheriff is bound 
to regulate himſelf in taking the poll, and mak - 
ing the return, might perhaps render ſuch ad- 
journed meeting impracticable; but even by 
the 25 Geo. III. c. 84. where the poll is con- 
cluded ſo early within the fifteen days as to af- 


ford a reaſonable proſpect that it might be gone 


through a ſecond time before they expire, the 
attempt is not prohibited. Both in this caſe, 
and that of members being elected ſeparately, 
the ſecond meeting would be only an adjourn- 
ment of the firſt; the aſſembly would be con- 
tinued, not diſſolved; and the whole election 
in contemplation of law finiſhed at one and 
the ſame time. But the ſheriff, or other return- 
ing officer, having once undergone the fatigue of 
taking the poll, would rarely be inclined to enter 
upon it again, eſpecially as another alternative 
preſents itſelf. | | 

It is clear, from all the deciſions on the Jour- 
nals, that where there is an equality of votes, it 

ws: Bd is 
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is a void election. From the following caſes it Equality of 
appears that the returning officer may, without Voices. 
incurring the cenfure of the Houſe, return either NP 
all the candidates who have an equal number 

. of voices on the poll, or one only. But the 

modern practice has been in favour of double 

returns, and this ſeems moſt conſonant with juſ- 
tice. — Gatton, 5th May, 1660. The committee 8 Journ. 
reported, that there were four candidates; and P. 4 

that Thomas Turgis, William Oldfield, and 

Roger James, who were returned by two ſeveral 
indentures, had all of them equal voices; and 

that Robert Wood, Eſq. who was returned in the 

fame indenture with the ſaid Roger James, had 

the minority of votes, and thereupon they re- 

ſolved the election to be void; and the Houſe 

agreed. 

New Windſor, 14th May, 1689.— Sir Alger- 10 Journ. 
noon May had twelve voices without the mayor, P. 132. 
and Sir Chriſtopher Wren had twelve with the 
mayor, and was returned; whereupon the com- 
mittee reſolved, that each of the candidates was 
not duly elected, and that it was a void election ; 
the Houſe agreed to theſe reſolutions. 

- Calne, 12th March, 1701.—The votes were 13 Journ. 
even ; eight for each of the candidates; there was F 792 
à double return, and the election reſolved by the 
committee to be void; and the Houſe agreed. 

Bramber, 
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Bramber, 1$th January, 1703.—The votes 
were equal, but the returning officer returned 
one of the candidates; the other petitioned, and, 


diſqualifying ſome of the voters who had polled 


for the ſitting member, and adding ſome to his 
own poll, was ſeated. 

Harwich, 13th January, 1708 —The mayor, 
by voting for Mr. Ediſbury, one of the candi- 
dates, made an equality of voices, and then made 
a double return. Both the candidates petitioned ; 
Sir Thomas Davall alledging, that the mayor 
had no right to vote at all, except in caſe of an 


equality. The petitions were heard at the bar, 
aſd, expreſsly upon the ground that © there was 


« an equality of votes for each candidate, viz. 
* ſixteen for Sir Thomas Davall, and the mayor 
« and fifteen for Kenrick Ediſbury, Eſq.” (and 
ſo ratifying the mayor's right to vote) the Houſe 
reſolved the election to be void. 

Tiverton, 1ſt December, 1710, — There were 


three candidates, all of whom had an equal num- 


ber of votes, and they were all returned. The 


Houſe avoided the election, and ordered a new 


writ. 


In the caſe of Bury St. Edmund's, 2d De- 


cember, 1754, there were three candidates, and 
all returned, one having ſixteen votes, and the 


two others fifteen each. No petitions were pre- 
ſented ; 
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ſented ; and the Houſe being informed the two 
latter did not conteſt the return, their election was 
declared void, and a new writ iſſued to elect one 
burgeſs. | 

Appleby, 3d and 1oth of February, 1756.— 
After the Houſe had heard evidence on be- 
half of the petitioners, their counſel inſiſted that 
they had eſtabliſned the right of ſixteen votes 
which had been rejected by the returning officer, 
had added to their poll ſix which had been ten- 
dered and refuſed, and had diſqualified twelve 
perſons who had voted for the ſitting member. 
One of the counſel for the ſitting members ad- 
mitted, that the votes of thirteen perſons had 
been eſtabliſned by the evidence produced, and 
that the votes of thoſe thirteen, being added 
to the poll of the petitioners, made an equal 
number of votes on both ſides; and that being 
admitted alſo by the counſel for the fitting mem- 


bers, the Houſe reſolved, that each of the candi- 


dates was not duly elected, and that the election 
was void. 


Aſter all the electors who chuſe to vote have 
polled, the ſheriff was bound, by the common 
law, to publiſh in the county court, the names 
of the perſons who had the majority. Before the *? 
25 Geo. III. c. 84. no time was limited for this 

| publication; 
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publication; and therefore, ſince the ſheriff 
has been ſuppofed to be inveſted with judicial 
powers, when votes have been queried or ob- 


jections made which could not be conveniently 


diſcuſſed during the hurry of the poll, it has not 
been unfrequent for the ſheriff to make a ſhort 
adjournment . before the numbers were declared, 
for the purpoſe of examining into the right of 
the diſputed votes. This has been almoſt always 
done with the conſent of the candidates and 
electors ; and the danger of entruſting a returning 
officer with ſuch a power, againſt their conſent, 
was ſtrongly pointed out in the ſpeaker's repri · 
mand to Hugh Roberts above mentioned, Such 
an adjournment was made in the late caſe. of 
Bedfordſhire, and in other caſes, 

But the power of the ſheriff to as an 
adjournment after cloſing the poll, and be- 
fore the numbers are declared, has been much 


abridged by the 25 Geo. III. c. 84. ſ. 1. which 


enacts, that the returning officer or officers at 
every election,“ ſhall immediately, or on the day 
« next after the final cloſe of the poll, truly, 
« fairly, and publicly declare the name or names 
ce of the perſon or perſons who have the majority 
© of votes on ſuch poll; and ſhall forthwith 
« make a return of ſuch perſon or perſons, un- 
ce Jeſs the returning officer or officers, upon a 
« ſcrutiny being demanded by any candidate, or 


5 cc any 
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© any two or more electors, ſhall deem it neceſ- 
© ſary to grant the ſame.” 


The poll, when regularly cloſed, and the num- 
bers declared, can never be revived or continued, 
either by the ſheriff, or any other perſon. 

- Arundel, 24th March, 1623. — Sir Henry 
Spiller was elected into the firſt place; but Mr. 
Mill and Sir George Chaworth were both pro- 
poſed for the ſecond. There were then prefent 
fifty-two electors; twenty-ſeven for Sir George 
Chaworth, and twenty-five for Mr. Mill; but 
that was not diſcovered till afcerwards. Four 
others came in, who all voted for Mr. Mill; 
Mr. Mill then had twenty-nine voices, and 
Sir George Chaworth twenty-feven, and fo 
declared and acknowledged at the time of the 
polling finiſhed and pronounced. About twelve 
o'clock, the mayor refuſing to diſſolve the 
aſſembly, all the electors departed, except the 
mayor and the ſteward, and two more electors, 
who continued there till five o'clock at nights 
they ſent for ſuch electors as had been formerly 
abſent, to the amount of ten ; and by this means, 
between five and fix o'clock, had made up Sir 
George Chaworth's number thirty-ſeven, while 


Mr. Mill's remained only twenty-nine. Sir 


George Chaworth was returned; but his election 
was ſet aſide, and Mr. Mill reſolved to be duly 
elected. The committee held the election to be 
| finiſhed 
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finiſhed by the pronouncing the polls then pre- 
ſent, and © the ten voices laſtly given to be in- 


& effectual and void, as coming after the election 


© fully paſt and determined; or elſe it might be 
e in the power of an obſtinate and wilful mayor 
ce or officer to continue the election at his plea- 
« ſure; and peradventure to gain his own pur- 


e poſe by wearying out the electors with at- 


10 Journ. 
P · 72. 73. 


Poll conclu- 
five. 


ce tendance to ſee the end or concluſion of the 
te election.“ 12 

Cricklade, 1ſt April, 168 9, the returning officer, 
under pretence of danger to himſelf, cloſed the 
poll before all the electors had voted. The num- 
bers then ſtood thus, twenty-one for Webb, one of 
the candidates, and five for Freke, the other. The 
returning officer refuſed to renew the poll, on 
which it was continued by the conſtable ; and 
when the two liſts were added together, the num- 
bers were, for Freke fifty, and for Webb only 
twenty-five. The committee allowed the con- 
ſtable's poll, and were of opinion the poll was not 
duly cloſed, and that Freke was duly elected. 
The Houſe agreed, and ordered the returning 
officer into cuſtody for his miſcarriages in the 
election. 


The right of the ſheriff to grant a ſcrutiny. de- 


_ pended, until the 25th Geo. 3. c. 84. entirely 


upon the nature of his office. If he was clothed 
with 
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with judicial authority, he might examine into Poll conclu- 


and decide upon the rights of voters; if he was 
only miniſterial in taking the poll, he could not 
proceed to a reviſion of it. But after he had 
cloſed the poll and publicly declared the num- 
bers, without notifying that he would enter into 
a further inveſtigation of the rights of thoſe who 
had voted, it has been univerſally admitted, 
that he could not, even as a judicial officer, 
make any alteration, or allow or ſtrike off a 
ſingle vote, of his own authority. If the poll 
had been irregularly taken, or diſputable votes 
admitted, it was his duty to mention it in pro- 
per time; and every afterthought might be ſuſ- 
pected to ariſe from partiality or corruption. It 
is difficult, even for the moſt virtuous return- 
ing officer, to keep within the ſtrict path of 
duty at a conteſted election through the hoſt 
of attachments and prejudices that aſſail him. 
The Houſe of Commons therefore, with a 
well- grounded jealouſy in favour of the freedom 


of election, have in many inſtances determined, 


that it ſhall not be in the power of a returning 
officer, after a public declaration of the num- 
bers, to enter into a private examination of the 
rights of voters, but that he ſnall be bound con- 
cluſively by the poll; and that even the votes 
which have been objected to at the time, or en- 
tered with queries, ſhall not then be ſtruck off, 

; | Ds Beſides 


five. 
— 
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Poll conclu- Beſides the caſes of Cumberland in 1769, and 


five. 


Pa. 336,338, 
339+ 


P- 70» 
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24 Journ. 
P- 91. 92. 


New Shoreham in 1770 and 1771, before-men - 
tioned, the following have occurred. | 


Scarborough, 21ſt June, 1660.—It was re- 


ſolved, that, in regard of the miſdemeanour of 


the bailiffs of this borough, in returning of Mr. 
Ledgard to ſerve, &c. though he had a leffer 
number of votes at the election, both the faid 
bailiffs be forthwith ſent for in e of the 
ſerjeant at arms. 

Cornwall, 12th July 1660. The committee 
determined the merits of the election, and re- 
ported © that the ſheriff had miſcarried himſelf 
ce in returning Mr. Roberts, who, by the ſhe- 
6e riff 's own poll, had but 843 voices, and not 
« Mr. Boſcawen, who had, by the fame poll, 
&« 862 voices ;” and the Houſe agreed. 

Denbighſhire, 23d February, 1741.— The 
Houſe reſolved, That it appears to this Houſe, 
te that, at the laſt election of a knight of the 
ce ſhire to ſerve in parliament for the county of 
« Denbigh, the majority of the voters received 
ce upon the poll was for the petitioner, Sir Wat- 
« kin Williams Wynn, baronet, and was ſo de- 
te clared by the high ſheriff, at the clofe of the 
ce poll; and no alteration was made in the faid 

«- poll until after the high ſheriff had made a 
te return of a knight of the ſhire to OY in this 
: * preſent 
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« preſent parliament for the ſaid county: and poll conclu- 


that Sir Watkin Williams Wynn ovght to have 
been returned. The Houſe then “ reſolved, 
„ That William Myddelton, Eſquire, high 
ec ſheriff of the county of Denbigh, at the laſt 
« election of a knight of the ſhire to ſerve in 
cc parliament for the ſaid county, having taken 
cc upon himſelf to return John Middleton, Eſ- 
c quire, as knight of the ſhire to ſerve in this 
e preſent parliament for the ſaid county, con- 
ce trary to the majority of votes received by 
© him upon the poll, and to his own decla- 
ct ration of the numbers at the cloſe of the poll, 
« without any public ſubſequent examination 
* into the rights of the voters, previous to 
de ſuch return; and having afterwards preſumed 
« to alter the ſaid poll, in order to give a co- 
cc Jour to ſuch return, has acted partially, ar- 
de bitrarily, and illegally, in defiance of the 
« Jaws, in manifeſt violation of the rights of the 
e freeholders of the ſaid county, and in breach 
ce of the privilege of this Houſe.” And it was 
ordered, for his ſaid offence, he ſhould be com- 
mitted priſoner to his Majeſty's gaol of New- 
gate. 

An addreſs was reſolved to be prefented to his 
Majeſty, to give directions for removing him 
from being receiver- general of the land revenue 

in * Wales, and alſo from being one of his 
| Dd 2 Majeſty” 8 
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Majeſty's juſtices of the peace for the county of 
Denbigh, and for the county of Flint, 

24th February.—A copy of the above reſo- 
lution was ordered to be preſented to his Ma- 
jeſty at the ſame time with the addreſs; and on 
the 25th February, his Majeſty's anſwer, that 
he would give directions for doing what was 
directed by the Houſe, was reported. 

Colcheſter, 25th February, 1741.—The great 


conteſt ſeems to have been, whether honorary 


freemen had votes ; and queries were put oppo- 
ſite the names of many-perſons who polled. At 
the end of the poll, the mayor declared the ma- 
Jority in favour of Gray and Savill. Upon this, 
a ſcrutiny was demanded and granted ; but the 
ſcrutineers of Olmius and Martin refuſing to 
proceed in it unleſs the freemen made in 1728 
and 1729, who had no right to vote, were given 
up as a preliminary, the ſcrutineers for the other 
ſide refuſed to attend, ſo that no vote was exa- 
mined into; notwithſtanding which, the mayor 
taking upon himſelf, as was ſuggeſted by the 
counſel, to diſallow thoſe votes, returned Ol- 
mius and Martin againſt the majority on the 
poll. It was inſiſted by the petitioners counſel, 
that the poll is concluſive evidence of the num- 
bers, and cannot be altered but by a ſcrutiny; 
and the committee © reſolved that it is the opi- 
ce nion of this committee, that the majority of 

votes 
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votes received upon the poll, at the laſt elec- 
tion of burgeſſes to ſerve in this preſent par- 
* hament for the borough of Colcheſter, in the 
© county of Eſſex, was for the petitioners, 
Charles Gray and Samuel Savill, Eſquires, 
* and was ſo declared at the caſting-up the 
« numbers, upon the cloſe of the poll, by the 


* town-clerk, by the direction of Robert Price, 


« Eſquire, ſerjeant at law, and deputy-mayor 
© of the ſaid borough; and no vote was after- 
* wards diſallowed.” The Houſe agreed to 
this reſolution, and, that Gray and Savill ought 
to have been returned. 


405. 


Poll conclu- 
ſive. 


In the caſe of Cardiganſhire, 22d A 24 Journ. 
1741-2, the poll at firſt was, for the fitting P. 144 


member 346, for the petitioner 352; but by an 
entry at the end of the poll, it appeared that the 
ſheriff had ſtruck off two from the former, and 
twelve from the latter, and then it ſtood—for 
the ſitting member 344, for the petitioner 340. 
It is probable, that this alteration was made 
with the conſent of all parties; for the petitioner 
did not object to what the ſheriff had done, but, 
by diſqualifying ſeven others of the fitting mem- 
ber's votes, gave himſelf a majority and was 


ſeated. 


Litchfield, 17th November, * Hugo 29 Journ. 
Meynell, Eiquire, alledged in his petition, that p- 17. 


Thomas Anſon, Eſquire, the petitioner, and 
Dd 3 John 


e 


406 Of the Proceedings Ch. 7. 

Poll conclu- John Levett, Eſquire, were candidates; that 

five. during the poll, not only the candidates, but 

at © ſheriff, had the aſſiſtance of counſel to ex- 

amine into the rights of the voters ; that the 

right of every diſputable vote was ſtrictly can- 

vaſſed, and that at laſt the petitioner and Mr, 

Anſon had a fair majority of votes upon the 

poll; that the ſheriff, knowing that many of the 

petitioner's voters, whoſe votes had been diſ- 

puted and examined, and then allowed on the 

poll, were gone home with their title-deeds and 

witneſſes, and many of the witneſſes were diſ- 

perſed, was pleaſed, injuriouſly and unjuſtly, as 

the petitioner apprehended, to grant to Mr. 

Levett a general ſcrutiny, not confining himſelf 

to ſuch votes only as were queried on the poll; 

that the petitioner refuſed to attend, notwith- 

ſtanding which the ſheriff proceeded ; and © that 

te on ſuch illegal ſcrutiny the queried votes were 

ce not objected to, but the ſheriff received ob- 

e jections to ſeven of the petitioner's voters; 

e and, notwithſtanding ſuch votes had either 

« been admitted by all parties to be good votes 

ce at the time of polling, or had been can- 

© vaſſed at the time of the poll, and admitted 

« by the ſheriff to be good, and received on 

ce the poll accordingly, he ſtruck them off the 

« poll, and left a pretended majority of five for 

« Mr. Levett,” whom, with Mr. Anſon, he 
declared duly elected and returned, 


1 23d 
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23d December 1761. It was ordered, that poll conclu- 
the ſheriff might be heard by counſel againſt the five. 
above charge.— 21ſt January, 1762. The W 
counſel for the petitioner proceeded in the firſt 5g JEONG 
place upon the conduct of the returning officer Ib. p. 111. 
and the merits of the return. — agth January. Ib. p. 135. 
The petitioner's counſel declared, that though 

the ſheriff had behaved with partiality, yet, as 

upon the evidence already given there was not 

ſufficient ground to cenſure or puniſh the ſhe- 

riff, the petitioner did not deſire to proceed cri- 

minally againſt him; whereupon the counſcl for 

the ſheriff declared he ſhould decline producing 

any evidence, —1ſt February. The Houſe re- Ib. p. 138. 
ſolved; that Hugo Meynell, Eſquire, ought to 

have been returned; and, on the 2d February, 1b. p. 1 39. 
the return was amended accordingly. 


The Latin word ſcrutinium means an inquiry, Scrutiny in 
examination, or reſearch. The Engliſh word general. 
F ſcrutiny,” evidently derived from it, was uſed 
originally in the ſame general ſignification; but 
of late years has had a more ſpecific and techni- 
cal meaning, affixed to it. 

In the ſimplicity of former times, it was uſed 
ſynonymouſly with © poll” to ſignify an exa- 
mination of the numbers, as they appeared upon 
the view. In this ſenſe we find it in the debate 
on the Cambridgeſhire caſe, 1 gth April 1614, as Pa. 235. 
| Dd 4 | before 
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before ſtated. —So in the caſe of the univerſity 
of Oxford, 17th March 1625, At a convoca- 
tion, after the vice-chancellor had propoſed a 
candidate, © the maſters ſome of them cried 
« Placet; ſome Non; but none named. They 
© moved by the vice-chancellor to name one; 
ce they cried Ad ſcrutinium. The grant, 1 Jac. 
cc... eiſdem modo et forma, as in other towns. 
« Their manner of ſcrutiny being by their names 
ce in writing, or in aurem of the proctor.“ And the 
election was avoided. — And here it may be ob- 
ſerved, that the expreſſion is ſtill applied to the 
elections of certain officers in the city of Lon- 
don, who are ſaid to be choſen per ſcrutinium. 
The paſſages I have cited from Lord Coke, 
and Whitelocke, alſo prove, that in the reign 
of Charles the Firſt, and probably down to the 
reſtoration, the words © ſcrutiny ”* and © poll” 
were uſed indiſcriminately, | 


A 


The practice of entering votes upon the poll 
conditionally, and, with conſent of the candidates 
and voters, proceeding to an examination of 
their right after the poll was cloſed, was not un- 
common previous to the revolution: ſeveral 
inſtances have been already mentioned. At 
Abingdon, 7th May 1689, it had been uſual 
for the ſix preceding elections, which carries it 


and 
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and to examine who were ſcot and lot men Scrutiny in 


afterwards. This ſubſequent examination was, 
by moſt of the witneſſes produced, denominated 


general.. 
— — dn 4 | 


10 Journ, 


a /crutiny, and from their evidence it appears that p. 123. 


the word was then familiar in that place. About 
the time of the reſtoration, therefore, I am in- 
clined to ſuppoſe that this qualified fort of ſcru- 


tiny was introduced for the accommodation of 


the returning officers in the populous ſcot and 
lot boroughs, who having no legal criterion, 
as the ſheriffs of counties had, to diſcriminate 
thoſe who had votes from thoſe who had none, 
eagerly embraced any expedient which rendered 
the execution of their duty more eaſy and leſs 
perilous. But there is no trace, till after the 
revolution, of any returning officer having aſ- 
ſumed the power to examine, without the conſent 
F the candidates and elefors, into the legality of 
votes which he had admitted upon the poll. If he 
was, as I have attempted to prove, at that period, 
a merely miniſterial officer, he could have no 
authority to inſtitute ſuch an inquiry; and 
the imperfections of the tribunal plainly 
_ evince that it was founded on the agreement 
of parties, not on the general law of the land. 
He aſſumed the character of a judge without 
any of the powers; he could command no wit- 
neſs, he could compel no appearance, he could 
adminiſter no oath, he was governed by no pre- 
0 cedent, 
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cedent, he was bound by no rule; and, in a 
word, he had © all the means of doing injuſtice, 
and no one power or competent faculty to do 
te juſtice “.“ Moreover, the returning officer 
was not always intruſted with the management 
or controul of the ſcrutiny; but other perſons 
were appointed to examine the rights of the 
voters, and ftrike off fuch as they thought fit: 
an inſtance occurs in the caſe of the Devizes, 
22d December 1690, 

The ſimplicity and facility of theſe ſcrutinies, 
in ſcot and lot boroughs, naturally ſecured 
them a general reception. A reference to the 
pariſh-books was deciſive; and the parties 
raiſed a bulwark againſt the partiality or cor- 
ruption of the returning officer, by pointing out 


the medium of proof, and, at moſt, truſting 


Pa. 333, 334+ 
Pa. 433. 


him with the application of it. 

In general, too, the returning officer's in- 
tention was publicly announced before the poll 
began ; or the examination was confined to ſuch 
votes as were objected to at the time of polling, 
and admitted only upon condition that their 
right ſhould be afterwards ſubſtantiated, 
The caſes of Abingdon, 7th May 1689, Col- 
cheſter, 11th November 1690, and Devizes, 22d: 


* See Mr. Fox's ſpeech in the Houſe of Commons, on 
the Weſtminſter ſcrutiny, June 8, 1784. ; 


December 
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4th 


December 1690, have been already cited; and in Scrutiny ig 


that of Chippenham, iſt December 1691, the bai- 
liff ordered, that a liſt ſhould be given of all that 
claimed a right, and afterwards ſhould be ſubmit- 
ted to a ſcrutiny. The poll being ended, a ſcrutiny 
was demanded ; and the bailiff, who was the re- 
turning officer, agreed to be the proper judge. 

Mr. Juſtice Powys, in delivering his judg- 
ment in the cafe of Aſhby and White, in 1703, 
faid, 7 

« But it has been objected, that the defen- 
c dant ſhould not have abſolutely refuſed to 
cc receive the plaintiff's vote, but ſhould have 
« reſerved it for a ſcrutiny, and ſhould have 
« admitted it de bene ee. To that I anſwer, 
« He might indeed have done ſo, but he was 
* not obliged to do it; for the officer ſuppoſed 
te to know every man's right and pretence of 
election: and commonly the weaker part are 
for bringing in new votes, and deviſing new 
* contrivances; but the officer ought to diſ- 
allow them at firſt, and not to give ſo much 
“ countenance to ſuch a practice as to reſcrve 
ce it for a ſcrutiny.“ 

From the following caſe it appears, that the 
word © ſcrutiny was not only underſtood in 
its preſent ſignification—a general reviſion of 
the whole poll immediately after the revolu- 
tion, but that the returning officer might grant 

It 


general. 


2 L. Ray, 
P. 943» 
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Scrutiny in it even after the poll was cloſed, and the num- 

general. hers aſcertained. 

— — Guildford, 24th April 1689.—The queſtion 

10 Journ, : : x 

p. 100, was, Whether the right of election was in the 
freemen and freeholders paying ſcot and lot and 
reſiant, or, in general, whether they paid ſcot 
and lot, or not. After the numbers were caſt 
up, © the poll was ſcrutinied and reduced ” by 
ſtriking off thoſe who did not pay ſcot and lot. 
The petitioner inſiſted on the right of all free- 
men to vote generally, and, it ſeems, did not 
conſent to this ſcrutiny ; for it was proved, that 
he was not preſent, but that the mayor offered 
that he might have two, and he ſaid he was ad- 
viſed not. The fitting member was declared 
duly elected, and the right of voting confined to 
freemen paying ſcot and lot; and as, bath upon 
the original poll, and when reduced by the ſcru- 
tiny, the petitioner had the ſmalleſt number of 
votes of that deſcription, the legality of the 
{ſcrutiny was not in diſpute. 


Scrutiny The right of a returning officer, at the common 
2 law, to enter upon a reviſion of the poll after the 
numbers have been caſt up and declared, without 
the conſent both of the candidates and voters, has 
been juſtly queſtioned. As a merely miniſterial 
officer, he could not poſſeſs it; and if he 
was inveſted with judicial authority, it would 
| be 
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be extremely imprudent to intruſt him with 
a power which enabled him to turn the elec- 
tion at pleaſure, even after the numbers were 
declared, and which he could not exerciſe, in any 
inſtance, without impeaching his own judicial 
acts, and admitting that he had conducted himſclf 
careleſsly and improperly in the execution of his 
duty. It would be dangerous too; becauſe, though 
the inquiry was a fit engine for the purpoſes of 
partiality and corruption, he could neither ptoſe- 
cute it honeſtly with effect, or do juſtice between 
the parties. After the caſe of Aſhby and White, 
and- the reſolutions of the Houſe of Commons, 
had encouraged returning officers in the aſſump- 
tion of a judicial character, we find ſome caſes 
in ſupport of the legality of a ſcrutiny ; ſuch are 
thoſe of Southwark, 7th February, 1711; Ox- 
fordſhire, 18th November, 1754 ; Weſtminſter, 
in 1750, and in 1784; and Sudbury, in 1780: 
all of which will be ſtated hereafter. The 
11 Geo. c. 18. enacts, that, at the elections of 
members for the city of London, if, after the 
declaration of the numbers on the poll, a ſcrutiny 
ſhall be lawfully demanded,” it ſhall be granted. 
So that it takes for granted, that a ſcrutiny may 
be lawful 1n itſelf, and may be lawfully demanded. 
The late act of the 25 Geo. III. c. 84. has re- 
moved all doubts upon this ſubje&, and not only 
' empowered returning officers in general to grant 
a ſcrutiny, 
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11 Journ. 
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a ſcrutiny, but regulates the mode of proceeding 


at it, as will be ſeen preſently. 


In the cafe of Guildford, juſt cited, the return- 
ing officer had proceeded to the ſcrutiny without 
the conſent of one of the candidates; but the cir- 


cumſtances of the caſe rendered it unneceſſary to 


make any objection on that account. At the 
cloſe of the laſt century, and beginning of the 
preſent, the legality of a ſcrutiny, and the power 
of the returning officer to grant it, do not ſeem to 
have been in diſpute. This perhaps may have been 
owing to its never having been granted againſt 
the conſent of the candidates, where it became ma- 
terial for them to conteſt it. On the other hand, 
many inſtances, about that time, are found in the 
Journals of the returning officer having refuſed 
a ſcrutiny; and many petitions alledge ſuch re- 
fuſal as a ground of complaint againſt him, or for 
impeaching the election of the ſitting member. 
Hence it ſhould ſeem that it was by no means 
ſettled, that the only object of a ſcrutiny was to 
ſatisfy the conſcience of a returning officer as to 
the legality of the votes he had received upon the 
poll, or that he had a diſcretionary power to re- 


fuſe it, contrary to the wiſhes both of candidates 
and voters. 


Worceſter, 7th February, 1693.—They ex- 
amined the voters, on oath, as to their having 
weekly 
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weekly or monthly penſions, that being the ſcru- 
tiny agreed on. After the books were cloſed, 
the ſcrutiny Was adjourned till Tueſday, The 
lofing candidate demanded a ſcrutiny, which was 
denied him. | 
Southwark, 27th December, 1695.—The com- 
mittee reported, that the majority was allowed to 
be with the fitting members; but that the peti- 
tioner inſiſted he loſt many voices by riots, made 
by thoſe who appeared againſt him; and that, 
after the pol}, a ſcrutiny was demanded, and 
denied. The petitioner gave evidence as to 
the riots, and proved that a ſcrutiny was de- 
manded for him, and denied, except for ſuch as 
had been marked with a Q, Evidence was pro- 
duced, on the part of the fitting members, of de- 
clarations of the petitioner, that he did not value 
the being outnumbered on the poll, for he had 
friends enough to carry it in the Houſe of Com- 
mons. The Houſe reſolved, that the fitting 
members were duly elected, and that the petition 
was vexatious, frivolous, and groundleſs; and the 
petitioner, for having preferred the petition, and 
ſcandalized the Houle, by declaring © that, with- 
« out being duly choſen, he had friends enough 
© in the Houſe to take him into the Houſe,” 
was ordered into cuſtody of the ſerjeant at arms, 
and to make ſatis faction to the ſitting members 
for their coſts, 


Colcheſter, 
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Colcheſter, 29th November, 1695. One of 
the complaints of the petition, againſt the illegal 
practices of the mayor, was, his © refuſing a 
C ſcrutiny when demanded by one of the candi- 
3 
The petition againſt the election at Coventry, 
preſented 12th December, 1698, complained 
that a ſcrutiny of the poll was denied the pe- 
ce titioner;” and that againſt the election at 
Vork, 16th December, in the ſame year, com- 
plained that the petitioner © was denied the 


„ ſcrutiny of the poll, though he did demand it 


Ib. p. 542. 


ec. before the books were cloſed.” Occaſioned 
probably by theſe recent caſes, on the 3d March, 
1698, leave was given to bring in a bill for 
preventing the making of clandeſtine elections, 


and for enforcing the law againſt denying a ws 


tiny. 

A very few years after this, Mr. Walpole, in 
the debate upon the great caſe of Aſhby and 
White, ſaid, You had once the caſe before you, 
« Whether a ſheriff could refuſe a ſcrutiny ? 
« and one or two gentlemen would have given 
ce that power to a ſheriff; but a learned gentle- 


© man thought it a dangerous queſtion; and he 


c deſired to come to the merits of the election; 
c and that was determined, and you voted the 
« worthy member duly elected, and thought it 

« dangerous 
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cc 


cc 


a dangerous: thing to determine one way or 
another.“ 
Great Marlow, IIth December, 1744. Henry 


Conyngham, Eſq. petitioned againſt the election 
of William Ockenden, Eſq. alledging, that he 
had a majority of legal votes; and © that ſome 


cc 
cc 
cc 
ce 
cc 
cc 
cc 
cc 
ce 
ce 
cc 
cc 
cc 
cc 
cc 
cc 


cc 


of the perſons who had no right, and were 
admitted to vote for the ſaid William Ocken- 
den, were objected to at the time of polling, 
but were polled with queries, it being propoſed, 
by the agents of the ſaid William Ockenden, 
and conſented to by him and the petitioner, 
that the legality of ſuch votes ſhould be in- 


quired” into upon ſcrutiny, which was then 


agreed to be had; notwithſtanding which, the 
ſaid conſtables very arbitrarily cloſed the poll, 
by declaring the ſaid William Ockenden duly 


elected, by a majority of two votes, without 


mentioning the numbers entered on the poll, 


and abſolutely refuſed going into a ſcrutiny, 
though the petitioner inſiſted upon their grant- 


ing que, in purſuance of the aforeſaid agree- 


ment.“ After the petitioner's counſel had 


gone chrough his caſe, the counſcl for the ſitting. 


member, 22d January, 1745, produced evidence, 


of the impartiality of the returning officer, that. 


4T7 


Scrutiny - 

denied or 

granted. 
— 


24 Journ. | 


p- 696. 


Ib. p. 714. 


the poll. was duly cloſed, and that the denial of © 


tze ſcrutiny was not in breach of any agreement 
entered into during the time of the election. — 
| E e 23d 
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23d January, Mr. Conyngham en his pe- 
tition. 

In a very recent caſe, viz. that of Sudbury, 
1780, the committee came to a reſolution, which 
is not perfectly reconcileable with a diſcretionaty 
power in the returning officer to grant or refuſe 
a ſcrutiny. The returning officer found obſtruc- 
tions in proceeding with the poll, and ſome -of 
the voters were riotous, ſo that ſeveral perſons 
might thereby be admitted to vote, who had no 
right, The committee refolved, upon the ſtate 
of the evidence given, that the returning officer 


had © a right to grant a eruting, and that he 


© ought: not to have refuſed it.” | 

By the ſtatute of 11 Geo. c. 18. ſ. 4. the 
preſiding officer at the elections of citizens for 
London is bound, if a ſcrutiny be lawfully de- 
manded after the numbers on the poll are de- 
clared, to grant and proceed upon it. But the 
25 Geo. III. c. 84. ſ. 1. by which the elections 
of all counties and places, not under the regula- 
tion of any particular acts of Parliament, are to 
be conducted, expreſsly makes it diſcretionary in 
the ſheriff to grant or refuſe a ſerutiny; for the 


poll being cloſed, and the name or names of the 


perſon or perſons who have the majority of votes 


being declared, the returning officer or 'officers- 
muſt * forthwith make a return of ſuch perſon 
« of Ing unleſs the di officer or offi- 
— « cers, 
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<« oers; upon a ſcrutiny being demanded by any Stcrutiny 
cc candidate, or any two or more electors, ſhall denied or 
deem it neceſſary to grant the ſame, in which . . 
cc caſe it ſhall and may be lawful for him fo to | 

ce do, and to proceed thereupon.” 


After a'ſcrutiny has been properly demanded, Proceedings 
and the ſheriff has deemed it neceſſary to be * ſerutiay. 
granted, he ought to appoint a place and time for 
proceeding upon it. 

Southwark, 7th February, 1711.— The com- 16 Journ. 
mittee had reſolved, * that, at the late electioi P: 73: 
* of a member to ſerve in this parliament for this 
ce borough, the poll being cloſed and caſt up, 
ce and che majority of votes declared, by' pro- 
te clamation, for Sir George Matthews, Henry 
« Martin, Eſq, the bailiff, could not proceed to 
ce à ſcrutiny, not having adjourned to any time 

& or place.“ And the Houſe agreed. The com- 
mittee' alſo reported the evidence, and that the 
petitioner was duly elected; to which the Houſe 
agreed ; and reſolved, that the bailiff © was guilty 

of arbitrary and illegal proceedings, in breach 
«' of the privilege of this Houſe, and tending to 

_ © the ſubverſion of the freedom of election;“ 
and ordered him into cuſtody of the ſerjeant at 
arms. 

Reading, 24th November, 1699. —Atter the 13 Journ. 
nd was clofed, the petitioner complained that he P. 5: 

* | E e 2 demanded 
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Proceedings demanded a ſcrutiny, which the mayor granted, 
Water and fixed a time and place; buf when the peti- 


_— 
— 


Objections 
alternately 
decided. 


tioner and his friends got there, according to 

appointment, the mayor had declared the election 

of the fitting members, without any ſcrutiny. 
By the 2d ſection of the 25 Geo. III. c. 84.“ 


it is enacted, © that whenever a ſcrutiny ſhall be 


ce granted as aforeſaid, and there ſhall be more 
« parties than one objecting to votes on ſuch 
« ſcrutiny, the returning officer or returning 


+. © officers ſhall decide alternately, or by turns, on 
e the votes given for the different candidates, 


Oath admi- 
niſtered. 


cc 


who ſhall be parties to ſuch ſcrutiny, or not 
« whom the ſame ſhall be carried on.“ | 
And by ſection 6th, © that upon 1 
« tion of any member or members to ſerve. in 
« parliament for any county, city, borough, or 
« place, within England or Wales, or for Ber- 
ce wick-upon-T weed, it ſhall and may be lawful 
<« for the returning officer or officers, if he or 
« they ſee cauſe, and he and they are in, ſuch 
« caſe authorized, an the continuance of any 


2 


0 | This ol by the * ſection, doen not extend tothe 
mode or time of proceeding at any election, for any place 
where particular regulations, touching the duration of polls 
and ſcrutinies{as in London, by the 11 Geo. I.) are ſpecially 
enacted by ſtatute; but, as there are no ſtatutes to regulate 
the duration of polls and ſerutinies at county elections, the 
25 Geo. III. c. 84. is a general law as to all of them. 


3 « ſcrutiny 
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cc ſcrutiny which ſhall have been oranted as afore- Proceedings 
«ſaid, to adminiſter an oath to any perſon what- t ſerutivy. 
ee ſoever, conſenting to take the ſame, touching TEN 
« the right of any perſon having voted at ſuch 
© election, or touching any other matter or thing 
e material or neceſſary hy carrying on ſuch 
b ſcrutiny.” 

By ſect. 7. perſons ng wilful perjury, 
in taking any oath or affirmation, to be taken by 
virtue of this act, or ſuborning others to do it, 

ſhall be liable to the pains and penalties inflicted 
by the 5 Eliz. c. 9. and the 2 Geo. II. c. 25. 
Here it may be obſerved, that, through the 
omiſſion of ſome words in the 6th clauſe, the 
returning officer has no power to take the affir- 
mation of a Quaker, and yet the 7th clauſe pro- 
vides for the puniſhment of a Quaker affirming 
falſely! — The mere power to adminiſter an oath 
to a perſon conſenting to take the fame, falls far 
'ſhort of a remedy for all the abuſes and evils that 
have been complained. of in the proceedings at 
ſerutinies. In every other reſpe& the returning 
officer remains in the ſame unfortunate ſituation 
as before; and, with the moſt anxious wiſh to be 
impartial, he is utterly incapacitated to do juſtice ; 
he can now indeed adminiſter an oath to a volun- 
' teer witneſs, but he can neither compel any per- 
ſon to attend, nor ſubmit to be examined, 
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At the laſt general election it became matter of 
very ſerious inquiry, in the cafe of Weſtminſter, 
how far a returning officer could legally pro- 


At a general cced upon a ſcrutiny of the poll, after the re- 


election. 


turn day of the writ was paſſed. From a peruſal 
of the writ of ſummons on a general election, it 
appears that every act commanded by it has 
reference to the day and place fixed for the meet- 
ing of the parliament; and the elections made 
under the writ, the ſheriff is to certify into chan- 


cery, © at the day and place aforeſaid, without 


* delay.” The King, whoſe duty it is to aſſem- 
ble the parliament when the neceſſities of the ſtate 
require it, and who alone has power to judge of 
the fitteſt time and place for its meeting, declares 


by his writ, that, for © certain ardent and urgent 


de affairs concerning himſelf and his people, it 
is expedient that the parliament ſhould be holden 


on an appointed day, at a particular place. If 


then a returning officer might legally protract the 


election beyond that day, the writ, under which 


he afts, muſt be ſuppoſed to inveſt him with 
powers to defeat the expreſs purpoſe for which it 


iſſued. It has never been contended, that a re- 


turning officer can continue the poll, and receive 
votes after the day of the return; yet it is in effect 
the ſame thing whether a given portion af time 
is conſumed in polling and hearing objections to 
individual votes when they are tendered, or the 

whole 
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Whole aggregate time is ſpent 1 in polling all pro» Scrutiny 
miſououſiy, and then examining ſeparately into 1 
the right of each voter. A ſcrutiny is only a | 
continuation of the poll; it is a ſeverance of the 

judicial capacity, which of late has been exercifed 

by returning officers, from the miniſterial. Con- 
 formably to the modern ſyſtem, the returning 

officer ought to admit no perſons to poll until he 

has decided upon their right to vote; and every 

vote that is found upon the poll muſt, as againſt 

him, be preſumed to be a good one, becauſe, if 

it was not, it ought to have been rejected. A 
. ſcrutiny therefore, it may be ſaid, ought never to 
be granted (we are not now conſidering what 

may be done with conſent of the candidates and 

voters) except where, from ſubſequent informa- 

tion, it is diſcovered that invalid votes have been 
admitted; and even then it may be doubred whether 

it ought to extend to all the votes indiſeriminately, 

or be confined to thoſe only which are ſuſpected. 

The power of granting a ſerutiny is at all times 
dangerous, and gives a corrupt returning officer 

a never- failing pretence to aſſiſt a vanquiſhed 

friend, and harraſs his opponent ; but it would 

be infinitely more dangerous, if it might be con- 

tinued beyond the return day, and he was per- 

mitted to make his own OO a juſtification 

1 — _ the Writ. 
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In every inſtance of a writ iſſued out of the 
ordinary courts of juſtice, its authority is expired 
on the day of the return, and the perſon ta whom 


it is directed can in ſtrictneſs do no one act under it 


afterwards. When a writ of eri facias ĩs iſſued to 
take goods i in execution , the ſheriff cannot avoid 


making his return as at-the proper day ; and there 


never was an inſtance of his returning, that he 


was proſecuting an inquiry into the defendant's 


right to the goods, and, not having ſatisfied him- 
ſelf that he was the owner, had not yet ſeized 
them, and obeyed the writ; in like manner it 
ſeems reaſonable, that it ſhould be no anſwer to 
a writ of ſummons, that the returning officer was 
inquiring into the right of the-voters to give their 


ſuffrages, and, not having ſatisfied himſelf upon 
that head, that he had not finiſhed the election at 
the time appointed. 


It has ſometimes e n the ſheriff, 
under a writ of Feri facias, has ſeized goods in 
execution, but has not been able to ſell them be- 
fore the day of the return ; upon returning theſe 
circumſtances a new writ has iſſued, called a 
venditioni exponas, commanding him to ſell the 
goods, and compleat the execution, which he 
-e regularly to have finiſned under the firſt 
writ. In this caſe, the goods ſeized by the ſhe- 
riff are in the cuſtody: of the law, to be diſpoſed 
of as the court which iſſued the proceſs ſhall 

$9 4 order, 
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order, and there would be a defect of juſtice, if 


further directions were not given; for the original 
owner could not have them back, without de- 
priving the plaintiff of the benefit of his writ, and 


the plaintiff could not take them in ſatisfaction of 


his debt, until their value was aſcertained. But the 
caſe of a returning officer proceeding on a ſcru- 

tiny not only after the writ is returnable, but ac- 
tually N urned, is not ſupported by any analogy to 


the proceedings of a court of law; for (without 
dwelling upon the different nature of a writ of 


ſummons from a writ of execution; or the diſ- 
tinction between one court granting a writ to per- 
fect the proceſs of another, and a court effectuating 
its own proceſs) the very granting of a new writ 
or power, ſhews the old one was expired, and the 
ſheriff ſells the goods taken in execution ander 
a new authority from the court which iſſued the 
former writ, while the returning officer proceeds 
in the fcrutiny without any ſanction but 575 
That this doctrine is not more indefenſible on 
principle, than inconſiſtent with the general law 
of parliament, which moſt ſtrictly requires a 
return of members on or before the day appointed 
for the meeting of the parliament, may be col- 


lected from the following ſtatutes and proceedings 


of the Houſe of Commons. 
The ſtatute 23 Hen. VI. c. 14. gives an action 
againſt all ſheriffs, or other returning officers, for 
8 | certain 
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certain penalties, mentioned in that act, to the 
—_— perſons choſen, and not returned; which action, by 


the third ſection, muſt be brought © within three 
* months after tbe fame parliament commenced.” 
This evidently implies, that the return of mem- 
bers, both to the precepts and writs, muſt neceſ- 
ſarily be made before the meeting of parliament, 
For otherwiſe, as the action muſt be brought by 


a perſon choſen, but not returned, a returning 


officer might, under pretence of a ſcrutiny, have 
delayed making a return until the three months 
had elapſed, and thus aſſumed a legal power of 


ſcreening himſelf from the penalties. 


Cardiganſhire, 1 April, 1690.— The carlia- 
ment was ſummoned to meet on the 20th of 


March, 1689; and on this day complaint being 


made to the Houſe againſt the high ſheriff of the 


county of Cardigan, that he hath not yet made 
any return of the members to ſerve in this preſent 
parliament for the ſaid county, into the Crown- 
Office, he was ordered into cuſtody of the ſerjeant 
at arms.—4th April. The Houſe being informed 
that he had made his return fince their order to 
take him into cuſtody, he was diſcharged, paying 
his fees. The high ſheriff of Carnarvonſnire met 
with the ſame treatment, on a ſimilar account, 

about the ſame time. | 
The ſtatute of the 10 & 11 Will. mi. c. 7. 
made for preventing abuſes in the returns of 
6 " writs 
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« wrats of ſummons for the calling and aſſembling 
« of any parliament for the future, or writs for 
« the choice of any new member to ſerve in par- 
ce liament, and to the end ſuch writs may, by the 
proper officer, or his deputy, be duly returned 
* and delivered to the clerk of the crown, to be 
* by hitn filed, according to the ancient and legal 
* courſe,” enacts, “ that the ſheriff}, or other officer, 
* having the execution and return of any ſuch 
« writ which ſhall be iſſued for the future, ſhall, 
« n or before the day that any future parliament 
% ſhall be called to meet, and with all convenient 
« expedition, not exceeding fourteen days after 
* any election made by virtue of a new writ, 
„ either in perſon, or by his deputy, make return 
E of the ſame to the clerk of che crown in the 
« high court of Chancegy, to be by him filed; 
6 and the ſheriff, or other perſon making ſuch - 
ce return, ſhall pay to the ſaid clerk of the crown 
« the ancient and lawful fees of four ſhillings, 
te and no more, for every knight of the ſhire, and 
c two ſhillings, and no more, for every citizen, 
5 burgeſs, or baron of the cinque ports, returned 
<« into the ſaid court}, to be by him filed; and the 
« ſaid ſheriff or officer ſhall, by virtue of this act, 
ce charge the ſame to his Majeſty, his heirs or 
*« ſucceſſors, and have allowance thereof in his 
account, in the Exchequer, or elſewhere.” — 
And by ſec}. 3. every ſheriff, or other officer, who 
gg ta | hall 
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ſhall not make a return according to the true in- 
This act requiring the ſheriffs, and others to 
whom writs of ſummons are directed, to file the 
returns on or before the return days, it has been 


univerſally admitted, that the ſheriff could not 


proceed in a ſcrutiny at a county election after that 


day was elapſed. But, though this act does not 


immediately relate to the returning officers of 
boroughs, who a& only under the precepts of 


thoſe to whom the writs are directed, yet it ſhews 


moſt clearly that, by the law of parliament, every 
election made under a precept, was to be finiſhed 


in ſuch time that the ſheriff might make a return 
of all the members to be elected in his diſtrict 
together, on or before the day on which the par- 
liament was called to meet. 
not pay the accuſtomed fee of 25. for every bur- 


The ſneriff could 


geſs returned, if the elections were not finiſhed, 
and a return made. 

23d October, 1702.—“ The Houſe taking 
* notice, by the book of returns from the clerk 
* of the crown, that there are no returns yet 


* made by the ſheriffs for the counties of Mon- 


* mouth, Nottingham, Merioneth, and Mont- 
<< gomery; TIS” 
© Reſolved, that the ſheriff of the county of 

«© Monmouth, for not having made a return of 
F his writ, and of the members elected to ſerve 
cc in 


— 
- * 


* 
m- 
> 


— — 
5 
— — 


Ch. 7. at ' County Elections. 429 
cr in this preſent parliament by virtue thereof, is Scrutiny 
ce guilty of a great breach of the privenye of 5 3 
« this Houle, — 

« Ordered, that the aid ſneriff of the county | 
* of Monmouth be, for the ſaid offence, taken i 
cc into the cuſtody of the ſerjeant at arms attend- 
«* ing this Houſe, 

« Ordered, that Mr. Simon Jackſon, under- | 
ce ſheriff of the county of Nottingham, for kecp- q 
cc ing back the return of the writ for chufing of 
cc the members of the ſaid county, be taken into 
the cuſtody of the ſerjeant at arms attending 4 
cc this Houſe.” Proceedings were had againſt i 
the other returning officers, for their reſpective 4 
neglects. _ 

Cumberland, a0 March, 1714.—“ The 18 Journ. 
« Houſe taking notice, by the book of returns, P. 22 
* that there ĩs no return made for the county of 
Cumberland; 2 

« Ordered, that the ſheriff of the county of 
Cumberland do forthwith: attend this Houſe, 
* to give an account why there is no return of 
« members for the ſaid county.“ bes 

4th April, 1715,—© A complaint being nudes Ib. p-. 46. 
* to the Houle, that the under-ſheriff of the 
county of Cumberland, who executed the writ: 
ce for electing knights of the ſhire for the ſaid: 
county, hath not made any return thereof 35 
« the Jroenteeuth = March aft bein g wha day ap- 
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te nointed for ſuch return, by which means none of 
ce the members choſen to ſerve for the ſaid county, 
© or the boroughs therein, can be admitted to 
« give their attendance in this Houſe; 

„ Reſolved; that Thomas Croſby, under-ſheriff 
cc of the county of Cumberland, having neglected 
ce to return the writ for electing the members of 
te the ſaid county, by the ſeventeenth day of March 
« Jaſt, being the day appointed for the return thereof, 
e is guilty of a great breach of the privilege of 
ce this Houſe. j 

c Ordered, that the ſaid Thomas Crofby be, 
ce for the ſaid-breach of privilege, taken into the 
© cuſtody: of the ſerjeant at arms attending this 
© Houſe, —Mr. Speaker acquainted the Houſe, 
ce that the clerk of this Houſe had this day re- 
ce ceived a certificate from the clerk of the crown, 
ce that the ſheriff of the county of Cumberland' 
© had made his return of the members of the” 
« ſaid county.“ | 

The' moſt violent conteſt, that! perhaps ever 
took place in the annals of parliamentary hiſtory, 
. was that for the county of Oxford, 18th' No- 
vember, 17.54-—A parliament had been ſum- 
moned to meet on the 31ſt of May, 17 5. The 
election for this county begun the 17th of April, 
and laſted till the 23d of the ſame month, when 
a majority was declared for Lord Viſeount Wen- 
man and Sir * „ but a ſerutiny 

er 8 was 
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was demanded, and granted, to be proceeded: on 
tke 8th of May following, the ſheriff making a 


declaration in theſe terms: © My deſire is, that 


ce expedition ſhall be uſed on both ſides; for, if 
« the ſcrutiny is not finiſhed on both ſides, before 
c the return of the writ, ſuch ſcrutiny muſt be 
ce fruitleſs.” The ſheriff allowed Lord Viſcount 
Parker and- Sir Edward Furner, who had the 
feweſt votes on the poll, to go through all cheir 
objections firſt, which took till the 27th of May, 
when Lord Wenman and Mr. Daſhwood began; 


but on the goth, of May, the day before the re- 


turn of the writ, the ſheriff ſtopped their further 
proceedings, declaring he muſt return his writ, 
and accordingly made a double return of all four. 

The petition. of Lord Wenman and Sir James 
Daſhwood ſtated theſe and other particulars of 
partiality, and alledged, © that, as there ſtands on 
the face of the poll a great majority of votes 
© for the petitioners, 'received, declared, and 
© neyer ſtruck out or diſallowed, the petitioners 
_ © apprehend: they ought in all events to have 
been returned only.” Another petition was 


preſented by certain frecholders of the county of 
Oxford, and both petitions. were ordered to be 


heard at the bar of the Houſe.— 20th November, 27 Journ. 
1754. The queſtion being put, that the high P. 22 


ſheriff: ſhould attend the Houſe, it paſſed in the- 
W and thus his conduct in making this 
| double 
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double return received the ſanction of the Houſe. 
Lord Parker and Sir Edward Turner were at laſt 
(23d April) reſolved to be duly elected. 
The very day after the Oxfordſhire election 
had been determined, viz. on the 24th of April, 
1755, a motion was made, and the queſtion pro- 
poſed, © that all ſheriffs or returning officers, at 
« all county elections for that part of Great 
« Britain called England, may, upon a ſcrutiny, 
« demanded after the cloſe of the poll books, 
ce grant the ſame; and, if there is not ſufficient 
ce time between the cloſe of the poll books, and 
ce the neceſſary return of the writ, to finiſh and 
« compleat the ſaid ſcrutiny, he may then, and 


e in ſuch caſe, if he thinks fit, make a return of 


ce all the candidates,” But the queſtion was not 
put, on account of a motion to adjourn, upon which 
the queſtion was previouſly put, and carried. 

. Weſtminſter, 1784. — The parliament was 
ſummoned to meet on- the 18th of May. The 
election for this city began on the 1ſt of April; 
Lord Hood, Mr. Fox, and Sir Cecil Wray, were 
candidates; and the poll continued till the 17th 
of May, when it was cloſed by the high bailiff, 
that he might make a return on the next day. 


At the cloſe of the poll a ſcrutiny was demanded 


= by the loſing candidate, Sir Cecil Wray, and 


granted by the high bailiff. On the next day 
he made a ſpecial. return; which, after ſtating all 
the 
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the circumſtances, goes on; © and that, on the Serutiny 

* {aid final cloſe of the poll; a ſcrutiny was duly ente | 

« demanded” on behalf of the ſaid Sir .Cecil 3 i 

« Wray, which ſcrutiny the ſaid bailiff has grant- l 

ed, for the purpoſe of inveſtigating the legality of © 0 
te the votes more accurately than could be done upon f 

ce the ſaid poll*; and the ſaid ſcrutiny fo granted ; 

te is now pending and undetermined; and, by 

te reaſon of the premiſes, the ſaid bailiff humbly 

ce conceives he cannot make any other or further 

te return to the ſaid precept than as hereinbefore 

ee is contained; until the ſaid ſcrutiny ſhall be 

« determined, which he fully intends to proceed 

ce upon with all practicable diſpatch.” 

On the 25th of May, 1784, Mr. Fox petition- 40 Journ. 

ed againſt the election, praying that the bailiff P 3 

might be compelled to return him, having a 

majority on the poll. A petition of divers elec- 

tors was alſo afterwards preſented.— ad June, a Ib. p. 68. 

counter petition of certain electors was preſented, 
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»The reaſon here given for. granting the ſcrutiny, ſeems 
to be ſomewhat deficient ; for it is not even ſuggeſted, that 
the high bai ſulpected there had been a fingle bad vote 
received. Every returning officer in England, however 
ſcrupuloufly the poll has been conducted, might have the 
ſame-excuſe; and, if the protracting the election for Weſt- 
minſter was legal, the member for every populous diſtrict 
might have been excluded at the meeting of parliament, 
before the 25 Geo. III. c. _ and + pa might be ex- 
cluded even now. 
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double return received the ſanction of the Houle. - 
Lord Parker and Sit Edward Turner were at laſt, 
(23d April) teſolved to be duly elected. 
FThe very day after the Oxfordſhire election 
had been determined, viz. on the 24th of April, 
1755, a motion was made, and the queſtion pro- 
poſed, * that all ſheriffs or returning officers, at 
« all county. elections for that part of Great 
« Britain called England, may, upon a ſcrutiny, . 
« demanded after the cloſe of the poll books, 
* grant the ſame; and, if there is not ſufficient 
<« time between the cloſe of the poll books, and 
<« the neceſſary return of the writ, to finiſh and 
6 compleat the ſaid ſcrutiny, he may then, and 
« jn ſuch caſe, if he thinks fit, make a return of 
ce all the candidates. But the queſtion was not 
put, on account of a motion to adjourn, upon which 
the queſtion was previouſly put, and carried. 

MWeſtminſter, 1784. — The parliament was 
ſummoned to meet on the 18th of May. The 
election for this city began on the iſt of April; 
Lord Hood, Mr. Fox, and Sir Cecil Wray, were 
candidates; a * poll continued till che 17th 
of May, when it was cloſed by the high bailiff, 
that he might make a return on the next day. 


* 


At the cloſe of the poll a ſcrutiny was demanded 


. by. the loſing candidate, Sir Cecil Wray, and 


granted. by the high bailiff, On the next day. 
he mage a ſpecial. return; which, after ſtating all 
the 
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the circumſtances, goes on; © and that, on the 
« ſaid final cloſe of the poll, a ſcrutiny was duly 


« demanded” on behalf of the ſaid Sir Cecil 
« Wray, which ſcrutiny the ſaid bailiff has grant- 


„ ed, for the purpoſe of inveſtigating the legality of 
te the votes more accurately than could be done upon 
the ſaid poll“; and the ſaid ſcrutiny ſo granted 


£ 


* 


«js now pending and undetermined; and, by 
te reaſon of the premiſes, the ſaid bailiff humbly 
tc conceives he cannot make any other or further 
«return to the ſaid precept than as hereinbefore 


Ls 


et is contained; until the ſaid ſcrutiny ſhall be 


« determined, which he fully intends to proceed 
cc upon with all practicable diſpatch.“ 


On the 25th of May, 1784, Mr. Fox petition- 40 Journ. 
- ed againſt the election, praying that the bailiff * 


might be compelled to return him, having a 


majority on the poll. A petition of divers elec- 
tors was alſo afterwards preſented. ad June, a 


counter petition of certain electors was preſented, 


2 The reaſon here given for granting the ſcrutiny, ſeems 
to be ſomewhat deficient ; for it is not even ſuggeſted, that 
the high — ſulpected there had been a fingle bad vote 
received. Every returning officer in England, however 
ſcrupulouſly the poll has been conducted, might have the 
ſame excuſe; and, if the protrafting the election for Weſt- 
minſter was legal, the member for every populous diſtri 
might have been excluded at the meeting of parliament, 


Ib. P · 68. 
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tiny. The Houſe of Commons having mad. 


ſome progreſs in the conſideration of theſe peti- 


tions, on the 8th of June, © the queſtion being 
« put, that, it appearing to this Houſe, that 
*« Thomas Corbett, Eſq. bailiff of the liberty of 
the city of Weſtminſter, having received a pre- 
ct cept from the ſheriff of Middleſex, for electing 
e 'two-Ccitizens to ſerve in parliament for-the ſaid 
ce city, and having taken and finally cloſed the 
tc poll on the 17th of May laſt, being the day 


* 


< next before the day of the return of the ſaid 


«. writ, he be now directed forthwith to make 
« return of his precept, and of members choſen 


.. ©, in, purſuance thereof, it paſſed i in the negative. 


[FE And the Houſe then © ordered, that the high 


Ib. p. 473 


ce bailiff of the city of Weſtminſter do proceed 
et in the ſcrutiny for the ſaid city with all practi- 
* cable diſpatch.” And the ſpeaker, by order 
of the Houſe, acquainecd. him with that reſo- 


- lution. 


- 1ſt February, 1785, the Houfe being in- 
formed, that no certificate had been received 
of any return of members to ſerve in parliament 
for the city of Weſtminſter, © ordered, that 
* the high bailiff of the city of Weſtminſter 


e do attend this Houſe upon Friday morning 
« next, in order to give an account to the Houſe 
« of what he has done 1 in purſuance of the reſo- 


66 lution 
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ct jution of the Houſe, communicated. e at 
« the bar, on the 8th of June laſt,” 

' $th February, 178 5.— The high bailiff gave 
an account of what he had done, purſuant to the 
above reſolution; and Francis Hargrave and 
Arthur Murphy, Eſquires, alſo attending ac- 
cording to order, were examined. 

ce ꝗth February 1785. A motion being made, 
* and the queſtion being propoſed, That it ap- 
ce pearing to the Houſe, that, &c. in the pre- 
ciſe words of the queſtion that was negatived on 
the $th of June preceding, “ an amendment 
e was propoſed to be made to the queſtion, by 
ce leaving out from the firſt word, „That, 
© to the end of the queſtion, and inſerting the 
« words, © the ſpeaker do acquaint the high 
te bailiff, firſt, That he is not precluded by the 
ce reſolution of this Houle, ' communicated. to 


« him on the 8th of June laſt, from making 
«© a: return, whenever he ſhall be ſatisfied in 


e his own judgment that he can do ſo; and, 
cc ſecondly, That this Houſe is not ſatisfied that 
the ſcrutiny has been proceeded in as expe- 
*, ditiouſly as it might have been; that it is his 


es duty to adopt and enforce ſuch juſt and rea- 
© ſonable regulations as ſhall appear to him 


* maſt likely to prevent unneceſſary delay in 
© future; that he is not precluded from ſo 
9 doing, by the want of conſent of either party; 
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ce and that he may be aſſured of the ſupport of 


« this Houſe in the diſcharge of his duty, in- 


« ſtead thereof. An amendment was propoſed 
ce to be made to the ſaid propoſed amendment, 
« by inſerting, after the words © might have 
« been,” theſe words, © although the high bai- 
« liff and Mr. Hargrave have informed the 


« Houſe, that there has been no culpable delay, 


© nor has there been any practicable plan ſug- 
« geſted for carrying it on with greater expedi- 
ce tion.” And the queſtion being put, that thoſe 
« words be there inſerted, it paſſed in the 
ce negative.” And the main queſtion. fo 
amended being carried, the ſpeaker, by order of 
the Houſe, acquainted the high bailiff with the 
reſolution. 

zd March 1785,— The ſame refolucion: ver- 
zatim, which had been negatived on the 8th of 


June, 1784, and had been loſt by an amendment 


on the gth of February, 1785, as before ſtated, 
was moved, and carried, and the high bailiff 
directed forthwith to make a return. Then a 
motion was made for expunging the ſaid proceed- 
ings of the 8th of June, in the laſt parliament, 
from the Journal of the Houſe; and, after the 
previous queſtion of adjournment had been pro- 
poſed, and withdrawn, a debate aroſe in the 
Houſe upon the motion for expunging, and was 


Ib. p. 624. adjourned. On the _ of March, 1785, that 


2 * debate 
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debate was reſumed; and © then the queſtion 
ce being put, that the ſaid proceedings of the 8th 
e day of June, in the laſt ſeſſion of parliament, be 
© expunged from the Journal of this Houſe,” 
there were, upon a diviſion, 137 for expunging, 
and 242 againſt it. 
In the mean time, viz. on the 4th March, 
1785, the high bailiff, in purſuance of the 
above reſolution, made a return to his precept, 
ſtating, that he had proceeded in the ſcrutiny, 
and continued the ſame, by divers adjournments, 
until the 3d of March, when, upon receipt of the 
order of the Houſe, he caſt up the votes as they 
remained upon the poll, and, after deducting 
thoſe diſallowed on the ſcrutiny, there were for 
Lord Hood, &c. Now, therefore, for a final 
© return to the ſaid precept hereunto annexed, 
ec the ſaid bailiff, in obedience to the ſaid order, 
ce doth hereby certify, that, according to the above 
« ſtate of the numbers, the ſaid Right Honourable 
« Sir Samuel Hood, Baroner, Baron Hood, of 
« the kingdom of Ireland, and the ſaid Right 
4 Honourable Charles James Fox, are duly 
* elected citizens to ſerve in the preſent parlia- 
« ment for the ſaid city of Weſtminſter, accord- 
te ing to the exigency of the ſaid precept, and 
* the writ therein recited,” &c, The Houſe 
ordered the return to be annexed to the writ for 
the county of Middleſex. 
| © BY Mr. 
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Mr. Fox aſterwards brought an action in the 
court of Common Pleas, againſt Mr. Corbett, 


42 the high bailiff of Weſtminſter, for not having 


returned him in due time, ſo that the ſneriff for 
the county of Middleſex might have made a re- 
turn to his writ on the day appointed. The de- 
claration contained ſeveral counts, and ſtated 
the iſſuing and delivery of the writ of ſummons 
to the ſheriff of Middleſex, his making of a pre- 
cept to the defendant; that the defendant, in 
purſuance of that precept, proceeded to the elec- 
tion of two burgeſſes for that city, and that the 
plaintiff was duly elected. The 8th count al- 
ledged, © that the defendant, not regarding the 
« duty of his ſaid office, but further contriving, 
ce and maliciouſly intending,” &c. did not, after 
the election, and before the day of the return of 
the ſaid writ, make known to the ſheriff that 
the plaintiff was duly elected, &c.; but, on the 
contrary thereof, did © wilfully, unlawfully, ma- 
« licioufly, and contrary to the ſaid duty of his 
ce ſaid office, and contrary to the exigency, tenor, 
« and effect of the ſaid writ and precept, and 
<« without any juſt or reaſonable cauſe whatſo- 
e ever, grant a ſcrutiny of the votes given at 
© the ſaid election, to commence at the day of 
6 the return of the ſaid writ, in the faid writ 
e mentioned,” and did-wilfully, &c. proceed in 
the ſaid ſcrutiny, and . the ſame until 


9 | | long 
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Jong after the day of the return of the ſaid writ; 
and, under colour of the ſaid ſcrutiny ſo by him 
granted, proceeded on, and continued as aforeſaid, 
wilfully, &c. delayed to return the ſaid precept, 
whereby the plaintiff was, for a long time, hin- 
dered from coming to the ſaid. parliament, and 
obliged to lay out money, &c. This action came 
on to be tried at the fittings at Weſtminſter- 
Hall, in Trinity Term, in the 26th year of the 
reign of the preſent King (19th June, 1786) 
before Lord Loughborough, and the jury gave a 
verdict for the plaintiff, with 20004. damages. 
On the 21ſt of June a rule xi was obtained to 


arreſt the judgment; and a few days afterwards 


that rule was diſcharged, no cauſe being ſhewn, 
and final judgment entered up,—Thvs we have 
the authority of one of the higheſt courts of juf- 
tice to ſay, that, notwithſtanding the reſolutions 
of the Houſe of Commons, the conduct of the 
high bailiff was not ſanctioned by the laws. 


The inconveniences to be dreaded from the 


doctrine of the Weſtminſter caſe, if it ſhould 
have ever been generally eſtabliſhed and pur- 
ſued, induced the legiſlature to paſs the 25th 
Geo, III. c. 84. for regulation of polls and 
icrutinies; and, by the firſt ſection, the provi- 
ſions of the 10th and 11th Will. III. cap. 7. re- 
quiring ſheriffs and other officers to make a 
return of members on the day appointed for the 
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meeting of the parliament, was extended to re- 
turning officers of all deſcriptions; and, after 


having enacted, that the returning officer might 


proceed upon the ſcrutiny, it goes on, © but ſo 


On a vacan- 


cy. 


&* as that in all caſes of a general election, every 
te returning officer or officers having the return 
cc of a writ, ſhall- cauſe a return of a member 


„ or members to be filed in the crown-office 


* on or before the day on which ſuch writ is 
ce returnable ; and every other returning officer 
or officers acting under a precept or mandate, 
ce ſhall make a return of a member or members, 
te jn obedience to ſuch precept or mandate, at 
te leaſt fix days before the day of the return 
tt of the writ by virtue of which ſuch election 
„ has been made.” 


ce 


It remains to make a few obſervations upon 
the period to which a ſcrutiny may be protracted 
under a writ iſſued for the election of a member, 
in caſe of a vacancy during the ſitting of parlia- 
ment. The writ iſſued in ſuch caſe differs moſt 
materially from that under which members are 
elected at a general election; it commands the 
ſheriff to cauſe the member elected to come ge- 
nerally to the parliament, without ſpecifying 
any particular time or place, and the return is 
to be certified to the King in Chancery forth- 
with, Here then, as far as depends upon the 
n | | | 3 
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writ, the returning officer has a greater latitude ; 
he is confined to no particular day, but, pro- 


wided he is not guilty of wilful delay, he may 


conſume any portion of time in deciding which 
of the candidates has the greateſt number of 
good votes. So it ſtood upon the writ, and, 
until rhe late act (25th Geo. III. c. 84.) there 
was no poſitive law to reſtrain his puſhing this 
inquiry to any extent. But the Houſe of Com- 
mons has been ever jealous of the conduct of 
ſheriffs in the return of writs, and watchful that 
their criminal neglect ſhould not deprive any 
part of the kingdom of its repreſentatives in 
parliament. The following caſes will ſhew how 
ſtrict the Houſe has been in this particular. 


Caernarvonſhire, 1ſt January 1640.—Order- 2 Journ. 
ed, that James Brinker, Eſquire, high ſheriff P. 61. 


of this county, © be forthwith ſent for as a de- 
e linquent, by the ſerjeant at arms attending on 
cc this Houſe, to anſwer his negle& and con- 
* tempt to this Houſe and commonwealth, in 
* not returning a knight and burgeſs for that 
* town and county, in above a month aſter the 
e election was made; and to anſwer other miſ- 
ce demeanours, by him committed, in the Car- 
ec riage of that election.“ 


+ Eye, 10th Weender 1675. — Information 9 Journ. 
being given to the Houſe, that the election of a P. 371. 


r for this borough had been over a week 
before, 
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before, and the ſheriff had hitherto neglected to 


make a return, © to the injury of the member 
cc elected, he was ordered to be ſummoned 
to attend at the bar of the Houſe, to give an ac- 


count of his neglect ; but, the day after, the 


meſſenger was recalled, | 

Norfolk, 22d April 1679.—The Houſe hav- 
ing declared the election void, ordered a new 
writ. 12th May, the Houſe being informed 


that the high ſheriff refu/ed to make a return of 
the writ, he was ſent for in cuſtody, “ for not 


* returning the writ for electing of two knights 
ce of the ſhire to ſerve in this preſent parha- 
«© ment for the ſaid county.” This, it may be 
obſerved, was upon a vacancy, and therefore no 
preciſe day was fixed for the return ; and, as 
only twenty days had elapſed afrer it iſſued, we 
may preſume that a county court had intervened, 
at which he had refuſed to proceed to the elec- 
tion, 

The act of the 10th and 11th Will. III. c. 7. 
requires ſheriffs and other officers, to whom writs 


for the election of members were directed, in 
caſe of vacancies, to make their returns © with 


« all convenient expedition, not exceeding four- 
« teen days after any election made:“ but no 
time whatever was limited for the duration of 


ſcrutinies, or the finiſhing of the elections. In 


this — the act made no alteration; both 
meriffs 
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ſheriffs and returning officers acting under pre- Scrutiny 
cepts, were left preciſcly in the ſame ſituation as hen to 


finiſh, 
at common law, and ſo they remained till the 25 Cay 


Geo. III. c. 84. | 

Leſtwithiel, 28th January 1709,—Complaint 16 Journ, 
being made, that © although the election for P. 7 
66 this borough was upon the 10th inſtant, yet 
c no return is made thereof, the high {Leriff 
of the county of Cornwall was ordered to at- 
tend, by himſelf or his deputy, to give an ac- 
count why the return was not made. — iſt Fe- Ib. p. 28g. 
bruary, The Houſe being informed no return — 
was yet made, the ſtatute 10th and 11th 
Will. III. c. 7. was read, the ſheriff or his de- 
puty was again ordered to attend. I 5th Febru- Ib. p. 314, 
ary. The ſheriff's deputy, &c. attended and 
were examined, and it appeared the mayor ſent 
the return the afternoon of the election day; 
whereupon the high ſheriff himſelf was ordered 
to attend. —1ft March. He attended, and gave Ib, p. 342. 
a ſatisfactory account of the matter, and was 
diſcharged from further attendance. 

Weſtminſter, 1749.— Upon a vacancy, occa- 
ſioned by Lord Trentham accepting of a place, 
a writ iſſned on the 16th November 1749. 
The day of election was the 22d of November; 26 Journ. 
and Lord Trentham and Sir George Vandeput P: 15: | 
were candidates, Lord Trentham had a majo- 

| rity 
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rity on the poll ; but Sir George Vandeput de- 
manded a ſerutiny, which laſted upwards of go 
days. On the 22d February 1749, after three 
months had elapſed from the iſſuing of the writ, 
and no .return filed,, notice was taken in the 
Houſe of the deficiency ; and the proper per- 
ſons through whoſe hands the writ or the return 


ought to paſs, were ordered to attend. —23d 


February 1749. They all attended, and were 
examined ; and the high bailiff of the city of 
Weſtminſter © being examined at the bar, ac- 
" quainted the Houſe, that he is now. in the 
« execution of the ſaid precept ; that he had 
& all along endeavoured to avoid all unneceſ- 
&« ſary delay therein; and that if ſome delay has 
* happened in the ſcrutiny of the poll taken 


c at this election, which he is now proceeding 


« upon, it has been ſuch only as he did not 


ce think he had ſufficient powers to prevent or 


ce remove.” And afterwards the ſpeaker (by di- 


rection of the Houſe) © recommended ſome par- 


ce ticulars of his duty to him, and acquainted him, 


<« that if he met with any thing to obſtruct him 
ce therein, which he could not prevent, he ſhould 
<« apply to the Houſe upon it, and might be 
« aſſured of the ſupport of the Houſe in the 


cc diſcharge of his duty; and that the Houſe 


cc expected he would take care, in general, to 


« expedite 
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* expedite the election as much as poſſible. 
« Upon which, he expreſſed his great readi- 
< neſs to conform himſelf to the directions of the 
« Houſe, and ſaid, that he would uſe his beſt 
ce endeavours to expedite the election, and hoped 
ce to perform his duty in general to the fatiſ- 
ce faction of the Houſe.” | 
On the 12th April 1750, the parliament was 
prorogued, and did not meet till the 17th Ja- 
nuary 1750. During the receſs, the high bai- 
Tiff had cloſed the ſcrutiny, and returned Lord 
Trentham. Sir George Vandeput, and certain 
electors, petitioned ; but afterwards withdrew 
their petitions. * 

On the 28th January 1750, it was © ordered, 
te that Peter Leigh, Eſquire, high bailiff of the 
« city of Weſtminſter, do attend this Houſe 
immediately, in order to give the Houſe an 
account of what he did, in purſuance of the 

directions given to him by this Houſe, upon 

« the 23d day of February laſt, in relation to 
<« the execution of the precept iſſued to him in 
« purſuance of the ſaid writ.” He was accord- 
ingly called in, and examined in relation to what 
he had done in purſuance of the ſaid directions; 
* and having, in the courſe of his examination, 

&* alledged, that the ſaid election was protracted 
* by an affected delay, and being aſked, by whom 
The election was protracted, and by what means? 


he 


cc 
cc 


cc 


of 
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he named ſeveral perſons, who, were ordered to 
attend the Houſe. | | 

The delay occaſioned by the erutioy in che in- 
france, might have convinced the friends of the · 
conſtitution of the danger of truſting to ſheriffs 
and other returning officers an authority which 
they could never want a plauſible pretence to 
exerciſe, when inſtigated by partial or corrupt 
motives. But no attempt was made by the le- 
giſlature to apply a remedy, until the agth 
Geo. III. c. 84. 1. 1. reſtrained the diſcretionary 
powers founded upon the indefinite terms of the 
writ, and enacted, that the returning officers for 


counties or cities and boroughs may proceed to 


Obſervation 
on 25 G. III. 
c. 84. 


a ſcrutiny; © ſo: that, in caſc of any election 
© upon a writ iſſued during a ſeſſion or proro- 
ce gation of parliament, and a ſcrutiny being 
e granted as aforeſaid, then that a return of a 
« member or members ſhall. be made within 
ce thirty days after the cloſe of the poll, (or ſooner, 


2 My the ſame can conveniently be done).” 


At the laſt general election, the ſingular ſi- 
tuation of the city of Weſtminſter, which, for 


ſeyeral months, was deprived of repreſentatives. 


in parliament, while the returning officer was: 
engaged in ſcrutinizing the votes he had ad» 
mitted to poll, brought his conduct into public: 
Aiſeulton, and introduced the ſubject of ſcru- 

tinies 
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tinies to the conſideration of the legiſlature, ene 


Some regulations, it was agreed by perſons of * 745 ay 


III. 
4- 


all parties and deſcriptions, were neceſſary ; and 8 


the 25th Geo. III. c. 84. was paſſed. That act 
has given a legal ſanction to the power of re- 
turning officers to grant ſerutinies, and has in 
ſome reſpects regulated them: but it offers only 
a partial remedy for the evil, and attempts to 
reform what it ought to have eſtabliſhed de novo. 
If, in the wiſdom of the legiſtature, it is thought 


fit that a returning officer ſhould grant a ſcru- 


tiny when © he ſhall deem it neceſſary, the 
public have a right to expect that he ſhould be 
truſted with the neceſſary powers ; if he is to 
preſide at a court of juſtice, it ought to be regu- 
larly conſtituted. The miniſterial nature of the 
office at common law renders the ingrafting 
of judicial powers a work of extreme diffi- 
culty; and two effectual remedies only pre- 


ſent themſelves, either to reſort back to the 


principles of the common law, or at once to in- 
troduce the modern uſurpation as a new ſyſtem. 
Any partial attempt muſt neceſſarily be defec- 


tive, and, inſtead of palliating, increaſe the 


evil. : | 
Soon after the Oxfordſhire election, Lord 
Mansfield (then ſolicitor general) has been ſaid 
to have undertaken the framing of a bill to re- 
gulate ſcrutinies ; but, upon Mature delibera- 
tion, 
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Obſervation tion, abandoned the deſign, feeling even his *. 
on 25 38 III. lities unequal to the taſk, 


It is highly probable, that the approaching 
general election may fully evince the inſuffi- 


ciency of the 25th Geo, III. c. 84; but it will 


be fortunate for the public, if that act is not pro - 
ductive of much greater miſchief than it can poſ- 
ſibly do good. Returning officers may now think 
they have a diſcretionary power to grant ſcruti- 
nies without aſſigning any reaſons, and from ho- 


neſt motives wiſh to have the evidence of wit- 


neſſes under the ſanction of an oath, which they 


cannot obtain upon the poll. But this is not 


all; the time limited for the duration of ſcruti- 
nies * is vaſtly too long for moſt elections, and 
too ſhort for others. If the returning officer 
ſhould grant a ſcrutiny, it would be impoſ- 
ſible for him to do his duty conſcientiouſly 


before the return of the writ, for the coun- 


ties of Lancaſhire, Yorkſhire, Cheſhire, &c.; 
it was found impoſſible, in fact, in the Ox- 
fordſhire election, and in the two caſes of Weſt- 
minſter. In like manner, upon a vacancy, how 


can it be expected that the ſcrutiny for theſe 
places can be finiſhed in 30 days! in Weſtmin- 


ſter, upon a former occaſion, it laſted for go, 


* This time, in the caſe of counties at general elections, 
was limited by the 10 and 11 W. III. c. 7. as well as the 
25 Geo. III. c. 84. 


and 
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and at the late election it was unfiniſhed after Obſervation 
a lapſe of ſeveral months. * * III. 
Thus the act excludes the larger diſtrifts from .. 
the poſſibility of proſecuting a ſcrutiny to con- 
cluſion, and confines its proviſions to thoſe 
places only where there is a ſmall number of 
voters. The returning officer, by continuing 
the ſcrutiny to the laſt moment (and he is not 
deprived of the power of adjourning) may always 
put himſelf in a ſituation to make a double re- 
turn, as was done for Oxfordſhire, and thus ex- 
clude the members from ſitting in parliament till 
the merits of the election are determined. In 
ſhort, in conſequence of this act, ſcrutinies will 
probably be more frequently demanded, and 
more readily granted, and of courſe the expences 
attending conteſted elections much increaſed, 
Returning officers may act partially and corrupt- 
ly, with greater inconvenience to the public, and 
leſs danger of puniſhment to themſelves; and | 
the incompetency of their Judicial powers to f 
attain ſubſtantial juſtice remains nearly the ſame, 1 
- while the reſtrictions of the act itſelf muſt often 
force them to be unjuſt, | 


The ſcrutiny being finiſhed, the ſheriff muſt Poll books | 


make a return of the members who have a ma- 4livered to 
clerk of the 
jority on the reviſed poll, within the time limited peace. 


Gg by 
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Poll books by law *. And, by the 5th ſection of the 10 Ann. 
. Ae c. 23. for preventing fraudulent conveyances at 
peace. all elections of knights of the ſhire, ©. the faid 

= << ſheriff or returning officer ſhall, within the ſpace 
« of twenty days next after ſuch election, faith- 
ce fully deliver over, upon oath (which oath, the 
ce two next juſtices of the peace, one of whom, to 
be of the quorum, are hereby enabled and 
ce required to adminiſter) unto, the clerk, of the 
«" peace of the ſame county, all the poll books 
« of ſuch reſpective elections, without any my 

« bezzlement or alteration; and in ſuch counties 
« where there are more than one clerk, of the 
te peace, then the original poll books to one of 
e ſuch. clerks of the peace, and atteſted copies 
« thereof to the reſt, to be kept among the re- 
« cords of the ſeſſions of the peace in and for the 

6 ſaid county.“ 

2 Stra. In the caſe of the King and Davis (in the 
bas gth of George the IId.) in the Radnorſhire elec- 
. tion, the ſheriff {wore a clerk, and each, of the 
candidates had two others, ſo that five polls. 
were taken and delivered to the ſheriff, He 
carried only that which was taken by his clerk, 
as being the original poll, and the others only 


* By 7 and 8 W. z. C 25. E he 4 is bound, after the 
5 election, under penalty of 5ool. forthwith to deliver to ſueh 
perſon os ſhall deſire the ſame, a copy of the poll taken at the 
election, paying only a reaſonable charge for writing the 
ſame. 


checks 3 
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checks; and infiſted that the act, in requiring poll books 
all the poll books to be lodged, meant only delivered to 


where the poll is taken at different booths, and — 


all the books make one poll; but the court held. 
that all the books ought to have been carried in, 
and granted an information againſt the ſheriff 
for not doing it. Sir John Strange adds this 
N. B. Upon a reference to Mr. Attorney and 


* me, we reported for a nolle proſegui, it not 
cc being a wilful if any miſtake.” 


* 


— — 


— 


— — ä _ — — —__— 
* 


The following Heads of Enquiry were drawn up * 
and circulated in 1784, by Mr. Wilkes's Friends, 
in order to give Effet to the Scrutiny granted at 


the Election for the County of Middleſex, but not 
proceeded on. 


NQUIRIES neceſſary to be made reſpect- 


ing each voter: 


1. Whether the voter is a frebolder of the 
faid county to the value of 405. a year, over and 
above all rents and charges, land- tax excepted ? 

2. Whether he purchaſed his freehold; and in 
that caſe, whether he hath been in actual poſſeſ- 
ſion, for his own uſe, for twelve months previous 

to the election, and whether the ſaid eſtate has 
been aſſeſſed to the land- tax for twelve months 
before the ſaid election? 


6g2 3. Whether 


$0 —— ** 
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J. Whether the eſtate for which he votes is 
not conveyed to him fraudulently, on purpoſe to 
qualify him to vote? 

4. Whether he is twenty-one years of age! ? 

5. Whether he has polled twice? 

6. Whether more than one perſon has polled 
in reſpe& of the fame freehold, not EL a 
Joint intereſt ? 

7. Whether he is only mortgagee or truſtee 
of the eſtate he votes for, and not in poſſeſfion 
thereof ? 

8. Whether he is only mortgagor of ſuch 
eſtate, or the perſon for whom the ſame is held 
in truſt, and not in poſſeſſion ? Tag 

9. Whether he is a copyholder ? 

10. Whether the eſtate for which he votes 
has, for ſix calendar months next before the ſaid 
election, been aſſeſſed towards the land-tax i in the 
name of the voter, or in the name of the renant 
actually occupying the ſame; or whether the 
premiſes have been aſſeſſed within two years in 
the name of the perſon or perſons We en 
the voter claims title ? 

11. If the voter has voted in right of his 
wife's dower, then whether the ſaid dower is of 
the value of 40s. a year? 

12. Whether the voter is in the actual receipt 
of the ſaid dower ? 

13. Whether the eſtate, out of which the 


dower 
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dower is payable, is rated to the land-tax in the 
name of the actual owner? 

14. Whether he is now, or has within twelve 

months before the election, been an officer con- 
cerned in charging, collecting, levying, or ma- 
naging the duties of exciſe or cuſtoms, or the 
duties on ſalt, or on windows and houſes, or the 
duties on ſtamps, or whether he is a diſtributor 
of ſtamps appointed by the commiſſioners ? 
15. Whether he is a perſon employed under 
the poſt-maſter general, or his deputy, in receiv- 
ing, collecting, or managing the revenues of the 
poſt- office? | 

16. Whether he is captain, maſter, or mate 
of any packet or other veſſel employed in con- 
veying foreign mails ? 

17. Whether he has received alms within 
twelve months before the ſaid election? 

18. Whether he has received any promiſe or 
AY of any kind for his vote? 

Whether he is an alien or foreigner ? 


20. Whether he did poll at all, or may not 


have been perſonated? 

21. Whether the poll-clerk purſued the in- 
ſtructions given by the voter at the time of poll- 
ing, or has taken his poll for the candidate 
whom he had polled for ? 
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7 H E following reſolution is inſerted at 
page 168; but the importance of the caſe 


Induces me to give the report more at large. 


Sandwich, 31ſt October, 1690,—The right of 
election was agreed to be in the freemen of this 
port, inhabiting within this port. Mr. Serjeant 
Thurbane having 225 votes, his election was not 
diſputed. Mr. Brent had 124, and Mr. Michell 
114. The two former were returned, and Mr, 
Michell petitioned. He inſiſted that four of 
thoſe who voted for Mr. Brent were made free 
after the teſte of the writ, that another was not 
an inhabitant within the port, and that five were 
ſervants. By this means the petitioner would 
have had an equal number of votes with Mr, 
Brent; but three of thoſe objected to as made 
free after teſte of the writ, were intitled to their 
freedom by birth; and at all events it was neceſ- 
fary to diſqualify more to obtain a majority in his 
favour, and be ſeated; he therefore objected ta 
more than 30 as almſmen, or receiving a charita- 
ble donatiye, But it appearing to the committee, 


that 


AD DE N DU M. 


that © freemen in general had always voted at 


cc 
cc 
cc 
cc 
cc 
cc 
cc 


cc 


Eſquire, was duly elected. The firſt reſolution 


elections of parliament men for the ſaid port, 
the committee came to two general refolu- 
tions.” The firſt reſolution was, © that it is 
the opinion of this committee, that the free- 
men of the port of Sandwich, inhabiting within 
the ſaid port, although they receive alms, have 
a right to vote in electing barons to ſerve in 
parliament ;”” the ſecond, that Edward Brent, 


being reported, the queſtion was put, that the 
Houſe do agree with the committee; it paſſed in 


the negative: and yet, what is ſingular enough, 
the Houſe agreed in the ſecond reſolution by a 


majority of one, (the numbers being 175 to 174) 
that Edward Brent, Eſquire, was duly elected. 
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A BFURATION, oath of, form of, 292—declaration, of the 
effect of, as taken by Quakers, form of, 296—when to be 

taken, 292. 

Adjournment. See Poll, Scrutiny, Sheriff, &c. 

Affirmation. Moravians may affirm, 214. and Quakers, 212. 

Agreement of candidates cannot alter the right of election, 300. 


Agreement of ele&ors, the return muſt not follow, but the law of 
the land, 300. 

Aliens cannot vote, 156. | 

* and Supremacy, oath of, form of, 289 —when taken, 

F | | 1 

Alms, what, 166—ſometimes includes charities, 17 5—whether the 
receipt of alms diſqualifies at common law, 167, 452—does not 
diſable only where the right of voting is perſonal, 169g—why it 
diſables, 170—has been an objection at county elections, 2 
by the wife, 172— receiving a falary as clerk of the pariſh, is 
not a receiving of alms, 173z—in extraordinary caſes, or by a 
militia-man, does not diſqualify, 174—muſt be received within 
a year, except in London, 182. 

Ancient Demeſne, tenants in, cannot vote, 32. 


Annual Value of the voter's freehold, how much, 24—how made 
out, 89—how aſcertained, 86—reduced by mortgage, 91—by 
charges in a will, 95—by dower, g98—reduced by the land tax 
below 40 5s. entitles to vote; but not if reduced by parochial, 
window, or hqufe taxes, 97—ſheriff may examine to, 89, 294 
— ſworn to in the freeholders oath, 288. 1 

Axnuities mult be regiſtered, 145—muſt be correctly deſcribed, 154 
A reſerved or fee- farm rent need not be regiſtered, 1 53—NOor an- 
nuities annexed to offices, 138, 154—qu. if coming by deviſe 
muſt be regiſtered, 15 3—not regiſtered, mult be aſſeſſed to land 
\ax, 130. 


Aſeſment, 


. 


nent, when introduced, $7, 112—by officer de facto 
a: 25—in what diſtrict, 131—form of, 126—need w” . 
ſchedule, 126 —of whom, 142—voter's name mult he inſerted 
in the rate as owner, 132, 134—virtual rating ſtill allowed, 
113, 123—a general deſcription of the voter, or his property, 
ſufficient, where the owner is uncertain, 135—or cannot ap- 
peal againſt the rate, 136, 138—as ſchoolmaſters, 1379—per- 
ſons taking by deviſe within twelve months, how rated, 141— 
jointenants, how rated, 139—if only one rated, he alone can 
vote, 139—a parſon need not be aſſeſſed for the parſonage- 
houſe, x 30—omiſſion of the tenant's name does not affect the 
owner's vote, 138—of what eſtate, 130—annuities not regi- 
tly 


ſtered, ib:d.—lands held of different owners muſt be diſtin 
rated, 140—duplicates equally authentic, 129—may be ex- 
plained by evidence, 127. 


Attorneys of great men formerly elected knights of the ſhire, 17. 


B. 
Baſe Fees, 47. 


Bedford's Charity, 179. 


Booths. See Poll, —erected, 11—lift of towns, &c. for each booth 
made out, 12—where no booths erected, 269. 


Bread- money, 177. 
Bribery, oath againſt, form of. 298 — hen taken, ibid. perſons 
convicted of, may not vote, 222—whether eonvicted on the 


common law or ſtatute, 224—oftender, how indemnified, 224— 
proſecutions at common law not limited as to time, 225, 


By-money, 184. 


. 


Candidate may be nominated after the ſtatutable hours are expired, 
252 — may be elected againſt his will, 354 — may vote, even for 
himſelf, 2z06—oath of qualification to be taken br, form of, 

| e 366— . if it is ſufficient to take it at any time 

ore the meeting of parliament, 368—guz. therefore, if votes 

are thrown away, ib:4.—if diſabled votes are thrown away, and 

if diſability notorious, or public notice given, the opponent 
ſeated, 359—9z. if bare notice of diſability ſufficient, 360. 

Cafting Voice, ſheriff has not, 391—gu. if a returning officer may 

ave it by ulage, ibid. | 

Ceftui que truſt may vote, 63—who is, 64. 

Charity. See Alus, and the different heads, — what, 17 5—included 
in alms, when, 17 5—diſfabling, 175—weekly, monthly, quar- 
terly, yearly, 176 -muſt be received within twelve months, except 
in . 4. and London, 182—diſabling, 184— diſputed, 193. 

| _ Checque 


Ex 


Checque Books, 267—why allowed, 344—may be uſed to rectify 
miſtakes on the poll, 10d. 

Chelſea Penſioners, 192. „ 

Clergy may vote, 204—when and how permitted, 73. 

Cole's Charity, 189. \ 

Common, tenants in, may vote, 68. 

Conditional Fees, 47. * 

Copybolders may not vote, 27—derived from villems, 30. 


Corporations ſole may vote, 69, 70—but members of corpo. 
rations aggregate may not, for their corporate eſtate, 70. 


Curates may vote for perpetual curacies, 80. 
Curteſy, tenant by the, 49. 8 


Cuſtomary Freeholders may vote, zy holding by tenant right 
may not, 41, 


D. 


Deans and Chapters, 78. 

Declaration, of effect of oath of abjuration. Sce Abjuration, 

Denizens may vote, 158. | 

Determination, laſt, binding on the ſheriff, 301—may fix the limits 
of counties, 302—of ſele&t committee, how made final, 304. 


Deviſe. See Annual Value, Aſſeſſment, Poſſeſſion. 

Difſenters. See Sefaries. 

Diſſenting Minifters may not vote, 32. 

Dower. See Annual Value. 

tenant in, 51—unaiſſigned, does not give a vote, 56, 
Duplicates. See Aſſeſſment. 


E. 


Election. See Booths, Candidates, E quality of Voices, Freeholders 
Oaths, Poll, Riots, Scrutiny, Sheriff, and other heads, 
Election, notice of, 5—where, 227—hour of, 231—muſt begin 
within the limited hours, 241—how to proceed in, 232—writ 
to be read, zb:4.,—and proclamation, ibid. —and act againſt bri- 
1 ibid. —by the view, 2 34—the poll, 23 5—of members at 
different times, 2 58—partiality of returning officer does not vi- 
tiate if in other reſpects good, 342 — names of perſons having 
majority on the poll to be publiſhed, 397. | wee” 
Electors, perſonal diſqualifications of. See under the proper heads. 


Electors for counties, in general, 16—need not be reſident, 22 
—muſt have freehold of 40 5. per annum, 2 z—muſt have a 
x freehold 


. 


freehold intereſt, and hold by freehold tenure, 26—departing 
without polling, 269. 

Equality of Votes. See Caſting Voice. —In cafe of, electors may 
adjourn, and vote de novo, 392—and freſh voters may come in, 
393—9%. if electors may change their votes, z6:d4,—returning 
officer may return both caudidates, or cnc only, 395—but the 
election void, 206, 395. 

Equitable Freeholds, 62—See Ceſtui que truſt, M:rtoage, &c. 
Equitable Purchaſes, 65—queition generally is who ſhall have 
rents, 68, > | | 
Evidence of cuſtomary frecholders in another county voting ad- 

mitted, 46—on aſſeſſment act, 127, 128, 129, i44, 145— 
not allowed to contradict voters examined to value cf their 
eſtates, 312—nor formerly to contradict perſons taking the free- 
holders oath, 4314, note - but now it is done, ibid. chec que books 
and other evidence to contradict poll books, 344—voters and 

others, contradict both poll and checque books, 3 51. 


Excommunicated Perſons, 220. 


F. 


Fee farm rents. See Annuities, 
Fee Simple, tenants in, 46. 
Fees Tail, 48. 


Felons convicted, diſabled, 221 -. minutes of the quarter ſeſſions 
evidence of ſuch conviction, ibid. 


Fidelity, declaration of, as made by Quakers, form of, 291— 
when, 289. | 9 58 


Fraudulent Conwvezances, for the purpoſe of giving a vote, do not 
quality to vote, 105—are abſolute againſt the grantor, ibid. 


Fraudulent Votes, proviſions againſt, 99. 


Freeholders. See Electors, and other different heads.—only, voted at 
county elections, 21—Freehold means freehold in intereſt and 
freehold by tenure, 26—frechold intereſt, 16—trechold tenure, 
45—a Selen need not have the legal eſtate, 62 - flecholds of 

inheritance, and not of inheritance, 46—a perſon in poſſeſſion 
for 20 years may vote, 45—muſt not be ſplit, 9g—or fraudu- 
lently, conveyed, to give a vote, 105 muſt have been in poſ- 

ſeſſion 12 months before the elector votes, 109, 111-—unleſs it 
came by deſcent, deviſe, &c. ibid. 112—muſt be aſſeſſed, as re- 
quired by the ſtatute, ibid. 

Freeholders Oath meant as a check upon the ſheriff, 316—hiſtory 

of, 285—form, as now taken, 288—when taken, 287—gza. if 

the ſheriff ought to examine witneſſes to contradict, 314. 


G. Great 


. 


G. 


Great Men formerly returned members for boroughs, 19. 
Greenwich Penſioners, 192. 


H, 


Harpur's Charity, 186. 
Haxves's Charity, 189. 
Houſes and Windows, collectors of, diſabled, 200. 


I. 


then difabled, 163, 

Fews, hiſtory of, 216—-may vote, ibid, 

Fnfants diſabled, 162. 

Iaſpectors of poll-clerks, how appointed, 267—their duty, ibid. 
Fointenants, 68—See Aſſeſſment. 


L. 


Life, tenant for, 58. 
Lunatics diſabled, 164. 


Meredith*s Charity, 183. 

Morawvians may vote, 214. 

Mortgage. See Annual Value, Equitable F reeholds. 

| Mortgagee, or Mortgagor in poſſeſſion, may vote, 63. 


N. 
Naturalixed Subjects may vote, 159. 


4 o. 


Oaths. See Abjuration, Bribery, Candidates, Freebolders, Poll 
Clerks, Returning Officers, Supremacy, Sheriff. « 

Oath impoſed upon voters, without authority of parliament, ille- 
gal, 240, 312, note—may be adminiſtered to nes" at ® 
crutiny, 420. 1 

Occaſional Freebolders diſqualified at common law, 108. 

Outlaws, qu. if difabled, 218. 7 


9 Officers, 


n + 


Officers, Public, having freehold therein, may vote, 44- 
Offices, Public. See Annuities. | 
Offices, Revenue, diſable 197.—8See Revenue Officers. 


PR FT EO 


Papiſts, how far diſabled, 214. 

Pariſh Clerks may vote, 80. 

Parſon. See Aſſeſſment, Clergy. 

Peers formerly voted, 19—now diſabled, 204. 

Perjury, perſons convicted of, or ſubornation of, diſabled, 222. 


Poll. See Booths, Checque Books, Returning Officer, Scrutiny, Sheriff, 
&c.—in general, 262, 388, note—what, 234—taken in writing 
as far back as the Reſtoration, 264—ſhews election not com- 
pleated by the view, 382—muſt be demanded in fitting time, 244- 
—cannot be refuſed, 23 5—or granted partially, 243 —deſerted, 
245—muſt begin, when, 263—how proceeded in, ib6:4.—fhall not 
laſt more than fifteen days, and mul be kept open ſeven hours a 
day, ib:d.—where irregularly taken election void, $80—may be 
adjourned, 2 54 —electors need not be preſent at reading the writ, 
or during limited hours, 246— vote muſt be tendered to the poll 
clerk, 27 3—when, ibid. —in the proper booth, 270—tendered and 
rejected is polled, 332. 343—voter muſt declare his name, 275 
and where his eſtate lies, 276—and deſcribe it, 277—and mult 
ſpecify his tenant, 279—but need not diſcloſe his title, 281— 
when he muſt ſupport his vote by evidence, 143—voters have 
by conſent been examined on oath, 335 cannot vote condition- 
ally, 284 —nor twice, 282—nor at twice, 283—unleſs the mem- 
bers are elected ſeparately, 260—poll muſt be finiſhed, though 
waved, 382—muſt be Gniſhed by the ſheriff, 38 5—and why, ibid. 
not excuſed from proceeding and making his return by riots, 
377—cloſed how, 386—uſual mode of clohng inconvenient, 387 
—generally cloſed by conſent, 488—when it muſt be, 389—poll 
when cloſed concluſive, and the return muſt be made upon it, 
402—unleſs a public ſubſequent examination, 402, 403—cannot 
be revived, 399—may be ſubmitted to reviſion of perſons ap- 
pointed by the parties, 335. 

Poll Books, miſtakes in, ſhould be pointed out immediately, and 
before the numbers are declared, 343—a falſe entry may bg 
reified by the ſheriff, ibid. checque books were allowed for that 
purpoſe, 344—concluſive till checque books introduced, 344— 

if the ſheriff may receive evidence to contradict the poll 
. where the checque books agree with them, 348, 351— 
and on what evidence he may alter, 3 51—may not be inſpected 
during the Poll, 4 50—but when the election is finiſhed, copies | 
mult be given, 450. note—mutt be delivered to clerk of the peace ( 
within twenty days, 450. * Pol 
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Poll Clerks appointed, 265 ſworn, 266—duty, of, 268—oath of, 
267. | 

Popiſb recuſant convict, 215. 

Poſſeſſion. Ste Freehold, 

Poft Horſe Tax, farmers of, not diſabled, 203. 

Poft Office. See Revenue Officers. 

Proxy, electors cannot vote by, 246. 


5 Q 

Quakers may vote, 209 See Abjuration, Fidelity. 

RQuerying Votes. See Scrutiny.— began about the Reſtoration, 333— 
with conſent of candidates and voters, ihid.queried votes are 
ſubje& to future reviſion, 334, 341 cannot be reviſed and 
ſtruck off, without conſent of parties, 338 - poll frequently ad- 
journed to examine them, 337. : 


R. 


Rating. Sce Aſſeſſment, 

Reeves's Charity, 194. 

Regiſtration. See Annuities, | 

Rents, reſerved and fee farm. See Annuities, 

Return. See Fquality of Voices, Riots, and other heads, 

N Officer. See Sherißf.—Auty of miniſterial, 316 - ſfworn, 
233 form ot oath, ibid. action hes againſt for wilfully reject - 
mg votes. 323 —but not an information or indictment, 33a —his 
miſtakes do not avoid the poll, 342. 

Rewenue Officers diſabled, 197 -houſes and windows, collectors 
of duties on, 200—poſt-office ſub-deputies, 203 poſt - miſtreſs, 
huſband cf, 202 - poſt- maſter giving profits to a deputy, 203— 
ſtamps, ſub - diſtributor of, 202—farmers of poſt - horſe tax not 

_ _ Gifabled, 203, | 6 

Riots. See Sherif.—render elections void, 374 —inſtigators pumſhed 

by the Houle, ibid. will not excuſe returning officer from mak · 


ing a return, 377. 


| * | 8. 

6 Sacrament-momey, 177, 185. 
Saunders's Charity, 183. _ 
Schoolmafiers may vote, 7g. See Aſſeſſment. 
Scrutiny, derivation and meaning of, 40% originally ſynonymous 
with poll, ib 1d. ſcrutiny uſed, after Reſtoration, for an examina- 


* 


tion of votes admitted on che poll, with conſent of candidates and 
: : 6 voters 5 


I N DE x. 


6 * 408— not always under the direction of the returnin 
ficer, 410—firſt uſed in ſcot and lot boroughs, 410, and grant 
before the poll began, :bid.—uſed in its modern ſenſe immediately 
after the Revolution, 411 —legal, 412—is a continuation of the 
poll, 423—power of granting dangerous, ibid. qu. if formerly 
a returning officer might deny or grant, without conſent: of can- 
didates and voters, 414—9#. if it could be refuſed when both 
candidates conſented, 417—returning officer may not Rs 
where, through riots, perſons having no right had been polled, 
41 8 refuſed in London, 418 returning officers may 
grant ſcrutiny, if they deem it neceſſary, 418 returning officer 
ought to adjourn to time and place to begin ſcrutiny, 419 
cannot begin after return day, 4432—objections muſt be alter- 
"Sp nately decided, 420—witneſles conſenting may be ſworn, 420— 
but gz. if affirmed, . 421—for a county muſt finiſh ſo that a re- 
turn may be made on return day, 422, 440—for a borough ſo 
that the precept may be returned fix. days before return day of 
writ, ibid. —if not finiſhed, a double return made, 430—a ſcrutiny 
pending is a bad return, 432—on a vacancy, finiſhed ſo that a 
return may be in thirty days after cloſe of poll, 446—defe&s in, 
under 25 Geo. III. c. 84. ibid. 


Sefaries, whether protected or not by the Toleration Act, may 
vote, 208, 


Sheriff muſt indorſe the day of the receipt of the writ, 4—dyi 
before the writ executed, 15—not executing the writ — 
14, 426, 428 —partiality before or during the election puniſhed, 
132, 336, 33$—does not vitiate the election, 342—only, can take 
the poll, and why, 383 —- may adjourn the poll, 2 54 may vote 
: himlelf, 205—ſheriff was at common law a miniſterial officer, 
309, 316—and he acted at his peril in the rejection of votes, 3 10 

. may hy ſtatute examine voters how much they may expend annu- 
ally, big. 284—his power only miniſterial, as in caſe of com. 
miſſioners of bankrupts, 313, note cannot impoſe a new oath 
on voters, 312, note—could not examine witnefles to contradi& 
What a voter ſwore, 313—could rot aſk the name of the voter, 
315—only the computer of the votes, 31 5—gz. if he may exa- 
mine by ſtatute whether more than one perſon comes to vote for 
one tenement, 318 - may examine by ſtatute whether the free- 
hold of a voter is rated, or his annuty regiſtered, 319—the 
Houſe of Commons not concluded by a voter taking the free- 
holders oath, but may examine witneſſes to contradict him, 314, 
note—the ſheriff cannot judge of the ability or diſability of a 
candidate, 3 5 5—of late has acted as a judicial officer, 320 in- 
conveniences of this practice, 322—tne ſheriff} may reject votes, 

if not done wilfully and maliciouſly, 323-9. if an action lies 

. , againſt. the ſheriff for rejecting votes, and under what circum- 
*  ſRances, 323, 328, 329—the Houte of Commons have obliged 
parties to ſtay procerdings in ſuch actions, 320, note, and 327 

: but 


— 
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but lately have ſuffered them, without taking any notite, 328 | 
— the ſheriff may commit perſons obſtructing the election by a | 

| breach of the peace, 369—9. if he may 2 where it is ob- | 
ſtructed without a breach of the peace, ibid. —will be protected | 
| and adviſed by the Houſe of Commons, if obſtructed by violence 
in the election, 370—muſt return writs before or on the return 
| | day, 426, 427—and on a vacancy, in fourteen days after the 
| clection, 442. 
| | Smith's (Henry) Charity, Haſlemere, 195. 

Smith's Charity, Weſtbury, 194. 

Smugglers, 225. 

Splitting of freeholds, eg time limited, 100. 

Stamps. See Revenue Officer. 

. Stockman's Charity, 190. 

Supremacy, oath of, 289—when taken, ibid. 


| 

| 

| 

2 
| Taxes. See Annual Value, Aſſeſſment. 

| Tenant in Tail, after poſſibility extinét, 48. 

| Tenant Right. See Crflomary Freebolders. 

1 Town Charity, 182. 1 
| Tut. See Ceſtui que Truſt, Equitable Freehold. * 
| Turners Charity, 193. 


Tythes, ſalary iſſuing out of need not be R— I $4—are a 
freehold, 76. | 


| 

| 

| v. 
View, election by the, 234. 


Filleins. See Copyholders, regardant, and in groſs, 27a convey- 
ance of one in groſs, and his family, 28, note. 


Vetes thrown away. See Candidates, 


/ Voting, right of, is a- privilege, 208. 
[/ W.322 2. 335: 


BZ33- | 


e 1. , nd 5 
Le 5 Gif, 178, 
Wiite's Gift, 177. 
Women formerly returned members, 166. - now diſabled, wi. 


Writ of ſummons, See Sheriff.—at a general electlon, form of, 1. 
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